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The policy provided that by the failure to pay any notes given for premiums, 
all liability for the sum insured should cease ‘‘except as hereinafter pro- 
vided ;” also, that in case of default in paying any premium when due 
the ‘ompany would covvert the policy into a paid-up policy for as many 
tenths as there have been complete annual premiums paid. Default was 
made and an indorsement was made on this policy that it was binding for 
a commuted amount subject to its terms. The policy further provided 
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that upon failure to pay interest when due on premium notes, the policy 
should cease and the company sheuld not be liable for the payment of the 
sum insured, or any part thereof. 

Held, That failure to pay the interest when due worked an entire forfeiture. 


H. B. Freeman, for the Plaintiff. 

'T. M. Maurstr, for the Defendant. 

Loomis J. 

The complaint seeks to recover the amount due under a so- 
called “ paid-up policy of insurance on the life of William W. Hol- 
man for the benefit of his wife. The demurrer to the defendant’s 
answer raises the question whether the defense therein set forth is 
sufficient in law to prevent a recovery by the plaintiff, and this 
depends entirely upon the contract of the parties. By the terms 
of the contract as originally made, the defendant was to receive an 
annual premium of one hundred and eight and ,%, dollars during 
the continuance of the policy for the term of ten years, payable, as 
appears from the margin, partly in cash and partly by note. At 
the end of twelve years, or upon the previous death of the insured, 
the defendant was to pay one thousand dollars, deducting there- 
from all indebtedness to the said company on account of this policy, 
if any, then existing,” subject to sundry express conditions and 
agreements mentioned in said policy, the third and fourth of which 
only are involved inthis case. “Third. Ifthe said assured shall 
not pay the said annual premiums on or before noon of the several 
days hereinbefore mentioned for the payment of the same, and the 
interest annually in advance on any outstanding premium notes 
_which may be given for any portion thereof, or shall not pay, at 
maturity, any notes or obligations given for the cash portion of any 
premium or part thereof—then, and in every such case, this policy 
shall cease and determine, and said company shall not be liable for 
the payment of the sum insured or any part thereof, except as here- 
inafter provided.” 

“Fourth. That if, after the receipt by the company of two or 
more annual premiums upon this policy, default shall be made in 
the payment of any subsequent premium when due, then, notwith- 
standing such default, this company will convert this policy into a 
“paid-up” policy for as many tenth parts of the sum originally 
insured as there shall have been complete annual premiums paid 
when such default shall be made; provided that this policy shall be 
transmitted to and received by this company, and application made 
for such conversion within one year after such default.” 
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The defendant’s answer, after admitting the issuing of the policy, 
its terms, and demand, and refusal to pay, etc., as alleged in the 
complaint, further alleged that— 

“2. On the first day of April, 1874, the plaintiff had paid to the 
defendant in cash a portion of two annual premiums, and had given 
to the defendant premium notes for the remaining portion of said 
premiums, which notes were then and are now outstanding and 
unpaid. 3. Thereafter the plaintiff made default in the payment of 
premiums, and transmitted said policy to the defendant, and with 
his wife, Rebecca J. Holman, applied to the defendant to adjust the 
insurance under said policy, according to the stipulations thereof, 
by reducing the amount thereof to $200; and in said application 
agreed to pay the defendant annually in advance the interest on 
all outstanding notes given in part payment of annual premiums. 
4. 'Thereupon the defendant made the following indorsement upon 
said policy of insurance: “This policy having lapsed after two an- 
nual payments, is hereby recognized as binding upon the company 
for two-tenths thereof, or $200, subject to the terms and conditions 
expressed in this policy and in the quit-claim to this company, 
bearing even date with this entry,” and returned said policy to the 
plaintiff, who accepted the same. 

“5, Thereafter the plaintiff paid the interest on said outstanding 
premium notes annually in advance until the year 1876, when he 
ceased to pay the same, and has not since paid the same. 

“6. Said policy provided that if the assured should not pay the 
interest annually, in advance, on any outstanding premium notes 
given for any portion of the annual premiums on said policy, then 
said policy should cease and determine, and said company should not 
be liable for the payment of the sum insured, or any part thereof. 

“7. By reason of the failure and neglect of the plaintiff to pay the 
interest annually, in advance, on said outstanding premium notes 
in the year 1876, and thereafter, said policy of insurance has ceased 
and determined, and the defendant is not liable for the payment of 
the sum insured, or any part thereof.” 

The plaintiff's reply was as follows: “The plaintiff demurs to the 
answer of the defendant, as the facts therein stated are insufficient 
in the law, because the ‘paid-up’ policy upon which complaint is 
brought was non-forfeiting by its terms, and contained no provision 
that the failure to pay interest on the outstanding premium notes 
should work a forfeiture of said paid-up policy and the same is no- 
where in said answer.” 
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The special ground of this demurrer presents the precise question 
involved in the case, viz.: Does the “ paid-up ” policy contain a pro- 
vision that the failure to pay interest on the outstanding premium 
notes shall work a forfeiture of the policy? 

This question is different from the one considerably discussed in 
other jurisdictions, viz.: What will entitle the insured to a paid-up 
policy, and what provisions as to forfeiture should it contain? The 
parties have settled these questions themselves by giving and ac- 
cepting the reduced insurance, and if the policy thus accepted con- 
tains a provision whereby the failure to pay interest will make it 
void, then the plaintiff by his pleadings impliedly admits that he 
has no case, even though he would have been entitled to a different 
policy under the original contract. 

The new contract, whereby the insurance was reduced to two 
hundred dollars, states that the company recognize the policy bind- 
ing for that sum, “subject to the terms and conditions expressed in 
this policy, and in the quit-claim to this company bearing even date 
with this entry.” This in effect, is the same thing as a new policy 
containing the terms and conditions of the old one as far as applica- 
ble. Now, among the conditions is the clear stipulation that “if 
the assured shall not pay * * * the interest annually in advance on 
any outstanding premium notes * * * this policy shall cease and 
determine,” etc. In what manner did this provision become elim- 
inated from the paid-up policy ? 

It cannot be claimed to be inapplicable, because there is a sub- 
sisting obligation to pay this interest annually in advance recognized 
not only in the original policy, but in the quit-claim whereby the 
plaintiff and his wife when they applied for the reduced insurance 
made a fresh promise and agreement to pay this interest, and this 
quit-claim is referred to and made part of the new contract, and the 
promise on the part of the company is made subject to it as a 
condition. 

But a specious argument always urged against this view by coun- 
sel for the insured, and sometimes sanctioned by courts, is founded 
upon what is called the absurd paradox of forfeiting a non-forfeita- 
ble policy. The name, non-forfeiting, has undoubtedly been some- 
times used to mislead applicants for insurance, and some of the cases 
refer to the fact that agents for insurance companies have made 
declarations, and issued circulars, to. the effect that after the pay- 
ment of two annual premiums the policy would be binding on the 
company without any farther attention on the part of the holder. 
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But no such fact appears in this case and upon the admitted facts 
it is certain that the insured was not misled, for he voluntarily 
offered to pay and did actually pay interest annually in advance on 
the paid-up policy until the year 1876. It is manifest that both 
parties at the time, and for several years subsequently, construed the 
contract alike. There was no trap therefore into which the plaintiff 
was unwarily led. 

But courts need not be misled: by mere appeals to prejudice. 
The contract is not to be construed by its mere label, but by its 
written terms, and upon referring to these we see at once that the 
policy is non-forfeitable only to a very limited extent. No one has 
ever claimed that it extends beyond the payment of an annual pre- 
mium and interest, and even in these respects it is non-forfeitable 
only at the option of the holder who must transmit the policy to the 
company, and make application for its conversion into a paid-up 
policy within one year after default. But a glance at the policy will 
show that even after the conversion the insured can have no security 
against forfeiture except by observing the conditions. If, without 
the consent of the company, he travels outside of the prescribed 
limits mentioned, if he engages in certain specified hazardous 
occupations, if he becomes intemperate or addicted to vice of any 
kind to the extent of permanent impairment of his health, if he is 
convicted of felony, if he dies by his own voluntary act, or in conse- 
quence of a duel or under the sentence of the law, the paid-up, 
non -forfeitable policy could not for a moment avail, but would 
thereby become null and void. 

Any argument therefore founded merely upon the use of the term 
“non-forfeitable” is of little weight. We must, as in all other cases, 
construe the contract by the language used init. In this case the 
question is confined to the language of the saving clause, which is the 
fourth. Does that save the insured from the consequences of a fail- 
ure to pay interest the same as it does in the case of failure to pay 
future annual premiums? The third clause, which it is indispensa- 
ble to consider in this connection, clearly specifies two distinct 
defaults, either of which will forfeit the policy: first, failure to pay 
the annual premiums when due; and second, failure to pay interest 
in alvance on outstanding premium notes. So far, the meaning 
cannot be mistaken. Now, how does the saving clause which fol- 
lows affect the question? It only relieves the insured (after the 
payment of two or more annual premiums) from one of those de- 
faults, “the payment of any subsequent premium when due.” Not 
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a word is said about interest. The saving clause there is not co- 
extensive in its operation with the preceding forfeiture clause, as it 
should be to justify the plaintiff's construction. It is not easy to 
conceive why. the parties having clearly in mind the distinction 
between the two causes of forfeiture mentioned in the third c! use, 
should in the next, in terms, confine the relief to one only if they 
intended to place both on the same ground. To accept the plaintiff's 
view would be for the court, virtually, to insert what the parties 
omitted. If it be suggested that the distinction between interest 
and premium notes was unnecessary, the answer is twofold. In 
the first place the parties have made such a distinction’ and pre- 
sumably had it in mind all through, and in the second place the 
distinction is well founded, for the interest contract is not a mere 
incident of the note, but distinct from it; it is payable in advance 
at the beginning of each year without reference to the time when 
the notes became due, and herein is a distinction of some impor- 
tance between the case at bar and some of the cases from other 
jurisdictions where the premium note was payable at a future day 
with interest without separate contract as to the latter. In such 
case the interest being a mere incident of the note could not be 
separately recovered, and there would be some reason for holding 
that if the note was to be paid only by deducting it from the policy 
upon its final adjustment the interest also must follow the same 
course, for it must follow the note. 

But is the distinction which we have assumed the policy in ques- 
tion makes, reasonable and just? The requirement to pay interest 
annually is indispensable to the success of this system of insurance, 
where credit is given. The annual premivm for the risk here was 
$108,72;. The policy was a participating one under which the 
insured was to receive his fair proportion of dividends. The com- 
pany could not treat this matter as entirely isolated from all other 
policies. Some stable basis must be found upon which an intelli- 
gent estimate could he made of the company’s ability to pay losses, 
expenses, and dividends. Such basis can only be founded in the 
assumption that the company will certainly receive the annual pre- 
mium in money or a fair equivalent in the way of annual interest. 
The reception of the note payable at a future day cannot possibly be 
the same thing as payment in money, unless interest is paid on the 
credit annually. The relief from forfeiture provided for in the 
policy is based upon the equitable idea that the reduced policy rep- 
resents the proportionate amount of insurance fully paid for upon a 
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cash basis. If the insured wishes to be secure from forfeiture he 
may pay the annual premiums in money. [If he insists on a credit 
he may take a reduced policy which exempts him from the payment 
of future annual premiums, but he is still subject to the rigorous 
condition to pay interest or lose the benefit of his policy. 

In support of these views we cite sundry cases from other 
jurisdictions. 

The case of Knickerbocker Life Insurance Co. vs. Dietz (52 Md., 
16, decided in April, 1879) is very strong for the defendant. The 
original policy, in substance, was the same in every respect: as the 
on? unter coasideraioi. It was dated Muy 5, 1853, and under it 
the insured paid premiums in cash and notes up to May 5th, 1873, 
when he surrendered the policy and obtained a new one for five- 
tenths of the amount originally insured. The second policy stated 
that it was issued in consideration of the surrender of the previous 
one and accepted by the insured upon the express condition and 
agreement that if the interest should not be paid on or before the 
day named the policy should be null and void. The interest was 
not paid on the 5th of May, 1874, and the policy was canceled by 
the company. Soon after this the insured tendered the interest 
due, but the company refused to receive it. 

The questions arose under a bill in equity alleging that no interest 
was required to be paid May 5th, that the clause that made the 
new policy void on non-payment of interest w:s inconsistent with 
the true meaning of the contract; that the stipulation as to for- 
feiture was in the nature of a penalty, against which a court of 
equity snould relieve, and praying for such construction of the con- 
tract and for a decree for the payment of the amount of the policy, 
less the notes and interest. It will be seen that the position of the 
case kefore a court of equity was more favorable for the claimant 
than in the prescnt case, but the court held there was no relief. 
Grason J., in delivering the opinion of the court said; “ The theory 
on which the amount of the premium is fixed * * * is that assum- 
ing that a man of a given age has a prospect of living a certain num- 
ber of years, as shown by experience and observation, the premium 
charged is such a sum as, invested annually at a certain rate of inter- 
est and compounded, will, at the expiration of that time, amount to 
enough to pay the policy and cover the expense of the company. 
To accomplish this result the premium must be punctually paid and 
invested, and the interest re-invested at the assumed rate. Other- 
wise the ability of the company to pay the policy, instead of being 
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a matter of reasonable certainty, becomes a mere matter of chance, 
the business of life*insurance ceases to have any scientific or 
accurate basis, and a policy of insurance becomes a mere wager on 
the life of its holder. The prompt payment of interest on premium 
notes is as necessary to the successful working of an insurance com- 
pany, as well as to the security of the insured, as are the payment of 
the premium notes themselves. If one policy holder can fail to pay 
his interest, any number of them may do the same, and the ruin of 
the company would be the inevitable result. The time for the pay- 
ment of interest on premium notes is of the essence of contracts of 


insurance.” 

The case of Knickerbocker Insurance Co. vs. Harlan (56 Miss., 
512; decided in January, 1879) was an action on a paid-up policy 
which recited that it was issued in consideration of the surrender 
of the criginal policy (the provisions of which were similar to that 
in the case at bar) and which stipulated that if the interest on the 
premium note was not paid before a specified day the policy should 


be null and void, ete. 

The company pleaded the forfeiture of the paid-up policy by rea- 
son of the non-payment of interest. To which plea the plaintiff de- 
mutrred, precisely as in the case at bar. The court below sustained 
the demurrer upon precisely the same arguments as are urged in be- 
half of the plaintiffin the present case; but the judgment was re- 
versed in the supreme court mainly upon the ground that under a 
proper construction of the new policy the right to recover the sum 
assured by it was to be earned only by the prompt payment in future 
of the interest on tie premium note, and that it made no difference 
that the amount of tle note was already due the company on the old 
policy. 

Tn Alabama Gold Life Insurance Co. vs. Thomas (74 Ala., 578, de- 
cided in December, 1883) the action was upon a paid-up policy as 
contained in an indorsement upon the original policy, the terms of 
which were as follows : “In consideration of the payment on the 
within policy of four annual premiums, less note for $169.20, given 
for balance due on premium loans to November 11, 1872, said policy 
is entitled at maturity to a paid-up value of four-tenths of the sum 
insured, subject to deduction of note above described, interest upon 
which is payable annually in advance.” It was held that the indorse- 
ment was to be construed together with the original policy as con- 
stituting one contract, and that thereby the parties made a clear 
agreement that the policy should be void in the event of the failure 
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to pay interest. It was held as in the Maryland case before cited, 
that “the payment of interest was of the essence of the contract; 
that the calculations of insurance actuaries fixing the rates of insur- 
ance are based on the theory of prompt payment, so as to afford op- 
portunity for such re investmert as to reap the fruits of compound 
interest upon the company’s moneyed capital.” Insurance Co. vs. 
Robinson (40 Ohio St., 270) was an action based on the refusal of 
the company to grant an application for a paid-up policy pursuant to 
the provisions of a policy containing provisions identical with the 
one at bar, so that this case presents the question as to the rights of 
the parties under a non-forfeiting policy like the one in this case 
prior to the indorsement made upon it. The default on the part of 
the insured was simply as to interest on the premium notes. He 
had paid previously four annual premiums, part in cash and part by 
note in the manner provided. Granger, C. J., in delivering the 
opinion of the court said: “The ‘third’ condition before us is plain. 
It clearly states that upon a failure to pay the interest in advance the 
policy should be void. The ‘ fifth ’ adds that in such case all payments 
thereon and all dividends and credits accruing therefrom shall be 
forfeited to the company.’ But the insured claims that the ‘ fourth’ 
condition modifies the ‘third.’ This fourth condition makes no ref- 
erence to interest, either expressly or by reasonable implication. 
Having failed to pay the interest due on four notes, he in effect was 
in default for a part of each of four annual premiums, besides the 
one that became due on March 7, 1875. This interest formed no 
part of the annual premium due on that day. Its punctual payment 
was necessary to complete the payment of the premiums due in the 
four preceding years.” * * * “ Weare unwilling to so ccnstrue 
a stipulation worded so plainly, and with such evilent care as to 
make of no moment a default which the third condition declared of 
enough importance ‘to destroy the life of the poliey.” 

In Attorney-General vs. North America Life Ins. Co. (82 N. Y., 
172, decided in September, 1880) the question arose in reviewing the 
decision of a referee appointed to adjust the claims against an in- 
solvent life insurance company in the hands of a receiver. It ap- 
peared that in lieu of certain policies upon which notes had been 
given for part payment of annual premiums, paid-up policies had 
been issued containing a provision that in case the interest should 
not be paid as agreed, the policies should become void. Where 
there was such default in the payment of interest the referee re- 
jected the claims and the court of appeals unanimously sustained 
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the ruling. Earl, J., in delivering the opinion, in answer to the 
claim that the condition relied upon by the insurance company was 
unconscionable, and that a case of forfeiture was presented against 
which a court of equity should relieve, said, among other things : 
“Tt was a contract between the parties that these policies should be 
carried only so long as interest should be promptly paid upon the 
notes; and if not paid, that the company should cease to be liable. 
* * ¥* The provision is not an unusual one. * * * Here was 
an insurance company doing business throughout the country. 
Prompt payment of its obligations was deemed important to it. If 
premiums to such an insurance company are not promptly paid, it 
may be agreed that the policy may be forfeited. If notes be taken 
for premiums, payable at a definite time, the policy may be avoided 
for non-payment. If notes be taken which are to run to matwity of 
the policy and then be adjusted, the policy may be avoided for non- 
payment of the interest. All these cases stand upon the same foot- 
ing, and a court of equity can, upon principle, no more relieve 
against a forfeiture in one of them than in either of the others. 
The case of the claimants may be treated as if the interest repre- 
sented premiums to be paid during the running of the policies. 
* * * There is much authority sustaining the decision of the 
referee : Anderson vs. St. Louis Mut. L. Ins. Co., 5 Bigelow, 527; 
Martin vs. Aotna Life Ins. Co., id., 514; Patch vs. Phoenix Mut. Life 
Ins. Co., 44 Vt., 481; Knickerbocker Life Ins. Co. vs. Harlan, 8 Ins. 
L. J., 349; Nettleton vs. St. Louis Life Ins. Co., 6 id., 426; Smith vs. 
St. Louis Mut. Life Ins. Co., 2 Tenn., Ch., 742.” Patch and Wife vs. 
Phoenix Mut. Life Ins. Co. (44 Vt.. 481, decided in 1872) was an ac- 
tion of assumpsit upon a paid-up policy issued in exchange for an 
endowment policy upon which two annual premiums had been paid 
partly by two notes. The exchange was made pursuant to a memo- 
‘andum on the back of the first policy to the effect that the ecom- 
pany would purchase any of its policies upon which two annual 
premiums had been paid and issue a new policy for the equitable 
value of the policy surrendered, “thus making all policies non-for- 
feitable.’” On the margin of the paid-up policy was the statement : 
“ This policy is conditional on the interest on two notes given in 
part payment for two premiums paid on No. 10,603, being paid in 
advance.” Pierpont, C. J., in delivering the opinion, among othcr 
things, said: ‘The interest upon the notes by their terms, is to be 
paid annually, and it is such interest that the memorandum refers to 
and requires to be paid in advance. Any other constructicn 
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would be a manifest violation of the meaning and intent of 
the parties to this contract. The defendants having taken 
the notes in the place of the money, it could not reason- 
ably be expected that the defendants would do less than to se- 
cure the payment of the interest thereon by making the new policy 
dependent upon its payment. Treating the memorandum as a part 
of the policy, and the whole to be considered the same as though it 
was included in the body of the instrument, the interest upon the 
notes “ becomes practically a premium upon the policy, payable an- 
nually in advance, and or failure to pay the same, the company 
ceases to be liable, and the policy is forfeited.” Russum vs. St. 
Louis Mut. Life Ins. Co. (1 Mo. App., 228, decided February 28, 
1876), was an action on the original policy conditioned, 1, that de- 
fault in the payment of future annual premiums should not avoid, 
but it should be proportionately reduced; 2, that if the insured 
should fail to pay annually in advance the interest on premium 
notes the policy should be void. Gantt, P. J., in delivering the 
opinion of the court, said : “If the insured had paid the interest on 
his note on December 2, 1871, he would, we think, have been en- 
titled to recover two-tenths of the sum insured, deducting the un- 
pud note. Having failed to make that payment the policy is 
forfeited and the company discharged. We think it impossible to 
escape this conclusion. * * * It is urged that the two provis- 
ions of this policy are inconsistent and contradictory, and that the 
one which leads to a forfeiture must be rejected; but the clauses are 
not inconsistent. * * All that is needed is for the insured to 
bring himself within the terms of both. The first is intended to save 
a forfeiture which generally would be incurred by the failure to pay 
the annual premium. To this extent it is a privilege or advantage 
to the assured. The second proviso insists upon rigorous conditions; 
in respect of what? Only of so much of any unpaid premium as 
the assured, instead of paying in cash, takes the indulgence of only 
paying interest on at 6 per cent. If he does not wish to incur the 
hazard of a forfeiture on account of this part of the premium, his 
remedy is easy; he can presently pay his note for the premium and, 
without more, he has a paid-up, non-forfeitable policy for a fixed 
portion of the sum contemplated by the instrument when originally 
issued. If he wishes instead of this to take the chances of gain, he 
must at the same time incur the hazard of loss, and cannot complain 
if he be held to the terms of the contract he has deliberately made. 

Other pertinent cases might be cited, but these will suffice to 
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show that the views of the majority of this court have a very strong 
support in other jurisdictions, and while we concede that the oppos- 
ing views of the plaintiff are sustained by some courts entitled to 
very great respect, we think the weight of judicial authority is the 
other way. 

The first case cited in behalf of the plainiiff, to which we will 
refer, is Fithian vs. North Western Life Ins. Co. 4 Mo. App., 386, 
decided October 23, 1877, by the same court that decided Rus- 
sum vs. Ins. Co., supra., the year previous. It was held that non- 
payment of interest did not forfeit the policy in that case, and 
some of the reasoning at first blush seems different from that in the 
first case; but Lewis, J., who delivered the opinion, concurred in 
the previous one, and no allusion whatever is made to the other 
case—it would seem improbable that it was the intention of the 
court to overrule the case, or that it was: considered inconsistent 
with the last one; and upon examination of the policy, we see good 
ground for a distinction. The first stipulation was that, in case of 
default, the company would pay as many tenths of the original sum 
as there should have been complete annual premiums paid. Then 
followed the provision: “If said preimums or the interest upon any 
note given for premiums, shall not be paid on, etc., * * * then, in 
every such case, the company shall not be liable for the payment of 
the whole sum assured and for such part only as is expressly stipu- 
lated above.” Here both notes and interest are put on the same 
ground, showing that no distinction was intended, and the company 
in terms is made liable as stipulated; that is, for so many tenths of 
the original sum insured; and there were other provisions in the 
policy adverted to in the opinion, showing that no forfeiture was to 
arise because of any default in payments, whether of notes or in- 
terest. This case, it will be seen, may therefore be widely distin- 
guished from the one at bar, in that the policy in terms secures a 
proportionate part against forfeiture, while here, as we have seen, 
it is expressly forfeited for non-payment of interest, with no relief 
provided. 

The same distinction may also be made in regard to the cases of 
Hull, Admr., vs. Northwestern Life Ins. Co., 39 Wis., 406; North- 
western Mut. Life Ins. Co. vs. Little, 56 Ind., 504;.Ohde vs. North- 
western Life Ins. Co., 40 Iowa, 357; Symonds vs. Same, 23 Minn., 
491; Northwestern Mut. Life Ins. Co. vs. Ross, Admr., 63 Ga., 199; 
and Same vs. Bonner, 36 Ohio St., 51. In all these cases the policies 
were the same as in the case cited from 4 Mo. App., supra. ' 
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Of all the cases therefore cited in behalf of the plaintiff, only two 
remain which are weighty in the opposing scale. The first and the 
stronger case is that of Cowles against the present defendant, 
decided July 31, 1885, by the Supreme Court of New Hampshire, 
reported in New England Reporter (vol. 1., No. 10, p. 247, where 
the action was assumpsit on a paid-up policy, identical in its provis- 
ions with the one now in suit, and where the defence was the same. 
It is therefore irreconcilably in conflict with the positions we have 
taken. 

In the brief but forcible opinion delivered by Doe, Ch. J., there 
is no reference to the authorities. The basis upon which the rea 
soning rests will fully appear from the following quotation: “A 
significant clause of the contract is a conspicuous marginal adver- 
tisement, describing the writing as a ‘non-forfeitable endowment 
policy.’ The forfeiture clause qualified by the provision for a 
paid-up policy, does not mean that the reduced paid-up, non- 
forfeiture insurance is annually forfeitable for non-payment. The 
strict construction for which the defendant contends would leave 
the insured exposed to a danger from which the reduction and con- 
version of the policy would be generally understood to relieve him; 
and it is not to be presumed that the document was ingeniously 
drawn up for the purpose of fraudulently obtaining money by non- 
forfeiture pretenses. All parts of the contract taken together can 
be, and should be, reasonably and liberally understood, as designed 
to accomplish the scheme of non-forfeiture for non-payment, which 
men in general would believe the policy invited them to accept.” 

The other case is Bruce against the present defendant, decided 
February 26, 1886, by the Supreme Court of Vermont, and reported 
in the Eastern Reporter, vol. 4, No. 6, p. 452. This was a bill in 
chancery to compel the delivery of a paid-up policy and payment 
of the amount due. The court gave the same construction to the 
original policy as was given in the New Hampshire case, but certain 
circulars issued by the company, and the fact found in the case, 
that the company regarded the premium notes as given for a loan 
of money, seem to have been influential with the court. 

This case, however, recognizes a distinction already adverted to, 
and which we think applicable to the case now under consideration. 
Powers, J., in giving the opinion, said: “The case at bar is unlike 
Patch vs. Ins. Co., 44 Vt., 481. There the question arose upon the 
construction of a paid-up policy, issued in place of a former one 
surrendered, which contained an express stipulation that certain 
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sums of interest should be paid in advance. The action was as- 
sumpsit on the paid-up policy, and no question was made whether 
the paid-up policy was in such form as the insured was entitled to 
Such as it was, he accepted it, and the action was upon it in the 
form it was issued and accepted. 

It is manifest that our argument, in some particulars, has gone 
beyond the strict requirements of the present case, and has tended 
in some measure to show that the form of paid-up policy issued to 
the plaintiff, and accepted by him, was in accordance with the orig- 
inal policy; but.in view of the adverse construction of the same 
kind of policy by the courts of New Hampshire and Vermont, and 
the want of unanimity among the members of this court upon 
this subject, we think it best to leave that part of the discussion an 
open question for future consideration should the matter again 
arise, and to restrict the present decision to the precise question 
as stated, at the opening of our discussion, that the paid-up policy 
involved in this suit does contain a provision whereby the failure 
to pay interest has accomplished the forfeiture of the policy. 


We advise that the answer of the defendant to the complaint is 
sufficient. 





1886.] Eliott, Adm’r, et al. vs. Whedbee et al. 


SUPREME COURT OF NORTH CAROLINA. 


B. F. ELLIOTT, Apw’r, er at.,\ 
US. 


R. H. WHEDBEE, er at.* 


The intestate died owning a benefit certificate in a mutual insurance corpora- 
tion, made payable to his personal representative The by-laws permitted 
assignment, prescribing the formalities. In a contest for the proceeds of 
the policy between the representative and some of the heirs, Held, That 
parol evidence of an assignment was inadmissible, and that the formalities 
of the assignment must be strictly followed, the same being intended for 
the protection of the association. 


A clause in the charter of a mutual insurance company, that the purpose is 
in part for the ‘‘ relief of widows and orphans by voluntary contributions,” 
does not mean that the benefit necessarily inures to the widow and or- 
phans. The representative is entitled to recover, in the absence of a valid 
assignment under the by-laws, for the purposes of administration. 


This was a civil action tried before Shipp, judge, at spring term, 
1885, of Chowan Superior Court, upon the following case agreed, to 
wit :— 

John W. Nowell died intestate in Chowan County in 1883, leaving 
him surviving Cornelia C. Nowell, his widow, and the plaintiff, J. 
W. Nowell, Jr., and the three feme defendants, Julia, wife of R. H. 
Whedbee, Ada Nowell, and Sallie, wife of W. H. Elliott, none of 
whom had any estate, and all are now of full age except the plaintiff, 
J. W. Nowell, Jr., who was born since the death of his father. Let- 
ters of administration on his estate were granted to the plaintiff, B. F. 
Elliott. 

Before his death the intestate procured a certificate of member- 


* Opinion filed, Febuary, 1886.—From South Atlantic Reporter. 
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ship in the Christian Brotherhood of Norfolk, Virg:nia, an insurance 
organization, of which the following is a copy :— 
No. 956. Cass 1, 
THe CHRISTIAN BROTHERHOOD. 
Benefit Certificate. 
Know all men by these presents, that John W. Nowell is this day admitted 
a member of the Christian Brotherhood, entitled to all the benefits of class 
No. one, and no other, asthe same inay appear. In ease of the death of the said 
John W. Nowell, being at the time of his decease a member hereof in good 
standing and repute, and not in arrears to said brotherhood in annual dues, 
assessments, or otherwise, the said brotherhood hereby agrees to pay to the 
personal representative or representatives of said John W. Nowell, or to the 
person or persons herein designated by the said John W. Nowell to receive the 
same, as the case may be, a sum of money aggregating in all not more than 
the sum of one thousand dollars. * * * * 
(Signed) Joun W. NOWELL. 
Countersigned by RICHARD H. JONEs. 
J. H. GARRETY, Agent. General Secretary. 
On the back of this policy was a printed form for the designation 
of the beneficiaries, which was as follows :— 


I desire and direct you to pay all sums of money due and owing my es- 

tate, at the time of my death, by reason and virtue of this certificate to 
, of the State of ———-———_. 
Witness: Signature of Holder. 

The blank after the word “to” was filled in, in the handwriting 
of the intestate, with “my three daughters, Sallie, Julia, and Ada;” 
but it was not signed by the intestate, nor was there any witness to 
the same. At the time of the application to the agent of the said 
brotherhood for the certificate, the intestate said to him that he de- 
sired to procure the same for his said three daughters, and at the 
time of making the above indorsement, he called it to the attention 
of his daughter, Ada Nowell, and gave his reasons why he intended 
it for his three daughters. At the death of Nowell the said certif- 
icate was found among his papers and effects, and in the condition ex- 
hibited. The defendants, other than Elliott and wife, took possession 
of the same, and demanded payment thereof of the company. 

The officers of the company said they thought the designation 
sufficient, but declined to pay because of the adverse claim set up 
by the plaintiff Elliott, administrator, ete. By consent of the par- 
ties plaintiff and defendant, the money due by the brotherhood, on 
said certificate, was collected by the defendants, and deposited in 
bank, to await the determination of this action. 
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In a few weeks after the death of Nowell, the plaintiff, John W. 
Nowell, Jr., was born. John W. Nowell, Sr., took out the policy in 
February, 1882, died in February, 1883, and his son John was a 
child of his second marriage. 

One of the by-laws of the corporation was that “ members of the 
society may issue their certificates to whomsoever they may choose, 
or they may designate the person or persons to whom payment 
shall be made after death.” 

The plaintiffs claim that the money belongs to Elliott, the admin- 
istrator of Nowell, to be distributed under the statute. Whedbee 
and wife and Ada claim that it belongs exclusively to Sallie, Julia, 
and Ada. 

The estate of Nowell is solvent, and this fund is not necessary to 
pay debts. 

If the opinion of the court shall be in favor of the plaintiffs, judg- 
ment shall be rendered in favor of B. F. Elliott, administrator, for 
$609.85, and interest from 1884; otherwise for the defendants. 

The court rendered judgment in favor of the defendants, and the 
plaintiffs appealed. 


W. D. Proven, of Prupven & Vann, for Plaintiffs. 
L. L. Smira, fur Defendants. 


Asueg, J. (after stating the facts). 
The Christian Brotherhood was a corporation, chartered by the 
General Assembly of Virginia, upon the mutual insurance principle. 
It was made by the charter capable in law and equity to sue and 
be sued, to plead and be impleaded, contract and be contracted 
with, and use a common seal, etc. In the second paragraph of the 
charter it was declared : “ The objects of this brotherhood are en- 
tirely benevolent, and shall be established in the city of Norfolk, 
State of Virginia, for the purpose of encouraging a high standard of 
morality, lightening the burdens of the poor, abating privation and 
suffering, promoting industry, economy and needed reform, and pro- 
viding relief for widow and orphans by voluntary contributions.” 
By the fifth paragraph it was authorized to adopt such by-laws as 
may be necessary for the government of the brotherhood. 
The only by-law bearing on the question before us, and the only 
one referred to by the counsel for the defendant, is as follows :— 
Members of this society may issue their certificates of membership to whom 
soever they may choose, or they may designate the person or persons to whom 


payment shall be made after death. 
VOL. XV.—52. 





818 Report of Decisions. [ Nov., 


The next question presented by the record for our consideration is 
whether the defendants, the three daughters of the insured, John 
W. Nowell, are entitled to hold the whole of the fund paid on his 
policy, or whether the plaintiffs, the widow and posthumous son of 
the insured, are not entitled to share equally with the defendants in 
the fund, and if so, whether the administrator may not recover the 
same for their use. 

The plaintiffs insist that under the by-laws above cited, the repre- 
sentative of J. W. Nowell, that is, his administrator, is designated in 
the policy as the person who is to take the amount due upon the 
death of Nowell, and the defendants contend, that notwithstanding 
the policy was made payable to the representative of the insured, 
the insured had the right under the charter and by-law to designate 
the person or persons to whom the policy should be paid, which he 
had done, by filling in the names of his three daughters in the blank 
form found on the back of the policy. 

We will first consider the question, whether by the designation on 
the back of the policy, or other matter connected with the transac- 
tion, the right to the policy was transferred to the defendants. 

There is no provision in the charter, nor any by-law that has been 
brought to our notice, that the policy issued by the brotherhood 
must be taken in the name or for the benefit of the widow, children 
or family of the insured. The contract evidenced by the policy, is 
to pay the personal representative of the insured. That is the agree- 
ment. It is in writing and under the seal of the corporation, and 
the evidence offered by the defendants to show that the insured in- 
tended the policy for the defendants, was insufficient for the purpose 
for which it was offered. For parol evidence is not admissible to 
vary, explain, or contradict an agreement in writing: Donaldson vs. 
Benton, 4 Dev. & Bat., 435; Etheridge vs. Palin, 72 N. C., 213; Wil- 
son vs. Sandifer, 76 N. C., 347. 

But it is contended that if the parol evidence tending to show the 
intention of the insured is not sufficient, the policy and all interest 
in it was transferred to the defendants by the designation indorsed 
on the back of the instrument. ° 

But we are of the opinion that it did not have that effect, for sev- 
eral reasons. First, because it was incomplete. The by-law per- 
mitted the assignment and designation of the person to whom it 
was to be paid, but the company prescribed the mode by which it 
should be done, by placing the blank form in print upon the back of 
the policy, with the place designated for the signature of the holder 
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and for the names of the witnesses, which shows that it required the 
assignment as well as designation, to be signed by the holder and 
attested by a subscribing witness. In this case, it was neither 
signed by the holder nor attested by a witness. The holder of the 
policy, when he filled up the blank in the form for designation with 
the names of his three daughters, could not help seeing below the 
printed form, the words: “Signature of holder,” and “ witness.” 
This omission to sign, under the circumstances, leads to the conclu- 
sion that it was done with a purpose, and that he had some reason 
for not completing, at that time, the designation, by signing his 
name and having it witnessed. The designation bears no date. It 
may have been that he was then contemplating his second marriage, 
or if married, that he was expecting the birth of the child, with 
which his wife was enceinte at the time of his death, and he fore- 
bore to complete the designation in the mode prescribed by the com- 
pany, reserving to himself the right to modify it, according to 
circumstances that might arise. But whatever may have been his 
motive, he left it incomplete, and the mere attempt to make the 
designation, which was not consummated, could have no effect upon 
the original contract. 

The form for the designation of the person to whom the holder 
might direct the policy to be paid, was evidently prescribed by the 
company for its own protection; that upon the death of the holder 
there might be no question as to the person to whom it was to be 
paid, and not leave it to the uncertainty of parol evidence. There- 
fore, the form of designation was prescribed, and it required that it 
should be signed by the holder, and attested by a witness or wit- 
nesses. But in this case; it was not complied with, and the designa- 
tion having been thus put out of the way, the question arose, can 
the action be maintained by the administrator of John W. Nowell, 
deceased ? We can see no reason why it cannot. The express 
terms of the contract, as manifested by the certificate, is that the 
amount due upon the policy, on the death of the holder, shall be 
paid to his representative or representatives, and there is nothing in 
the charter or by-laws that makes it payable even by implication to 
any one else; for by the by-law above cited, the holder may assign 
the policy to whomsoever he may choose. 

There is no provision in the charter or by-laws indicating, as in 
many other corporations of like kind, some of which have been re- 
ferred to in the argument of the defendants’ counsel, that the poli- 
cies issued by the company shall inure to the benefit of the 
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“ widow, children, or family” of the insured. The only reference 
in the charter to “ widows and children,” is the declaration that one 
of the objects of the incorporation is for the relief of “ widows and 
orphans” by voluntary contributions. 

Contributions by whom? It is susceptible of no other construc- 
tion, than that it means contributions made by the association for 
the relief of “ widows and orphans,” ‘‘ by lightening the burdens of 
such as are poor, and abating their privation and suffering.” 

Our opinion is, the administrator had the right to maintain the 
action, but as it is agreed that the fund in controversy is not needed 
for the payment of the debts of the intestate, and when received 
must go in distribution among the next of kin, who are the defend- 
ants and the plaintiffs other than the administrator, and inasmuch 
as the fund is in the possession of the defendants, the administrator 
should have judgment only for two-fifths thereof, the shares going to 
the two plaintiffs or next of kin of the deceased, and the defendants 
shall be allowed to retain their shares, to wit, three-fifths of the 
fund, for, as was said in Baker vs. Railroad (91 N.C., 308), “ there is 
no reason why it should be required to be paid, when it must be re- 
turned;” and see Rogers vs. Chestnut, 92 N. C., 81. 


Our opinion is, there was error in the judgment of the superior 
court, and the plaintiff Nowell, as administrator, is entitled to judg- 
ment as indicated in this opinion. Let this be certified to the supe- 
rior court of Chowan, that the case may be disposed of in conformity 
to this opinion. 

Error. Reversed. 





1886.] Currier vs. Continental Iife Ins. Co. 


SUPREME COURT OF VERMONT. 


Wasuineton County, May Term, 1885. 


JOHN CURRIER ) 


vs. > 
CONTINENTAL LIFE INS. co.*) 


Where no fact is shown as to the wife, as that she was insane, or an invalid, 
the presumption is that the husband has an insurable interest in her life. 


The question being whether the plaintiff had paid a premium, and the de- 
fendant having issued a receipt for the same by order of a court of equity 
in New Hampshire ; Held, that the receipt was sufticient proof of payment, 
and therefore, that it was immaterial whether the record of the proceed- 
ings in said court was properly authenticated or not. 


A policy, indorsed with the words ‘‘ with profits,” is sufficient proof that the 
plaintiff is entitled to profits, and the admission of other evidence to show 
the same fact, if error, was harmless. 


The company is entitled to deduct an unpaid premium note from the amount 
of the policy. 

Assumpsit to recover upon a contract of life insurance, issued by 
the defendant upon the life of Sarah M. Currier for the benefit of 
the plaintiff. Plea, the general issue, tender, and offset. Trial by 
jury, September term, 1883, Redfield, J., presiding. Verdict ordered 
for the plaintiff. 

The policy was dated November 14, 1865. Sarah M. was the wife 
of the plaintiff, and her death occurred February 5, 1882. 

It was conceded by the defendant, that the first four premiums of 
$572.70 each, payable by the terms of the policy on the 14th day of 
November, in the years 1865, 1866, 1867, and 1868, were seasonably 
paid by the said John Currier by his notes of those dates, each for 





* From 57 Vermont Report. 
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the sum of $286.35, payable to said defendant or order, and by his 
paying the balance of said several premiums in cash. To show the 
payment of fifth premium, payable November 14, 1869, the plaintiff 
offered in evidence a document purporting to be a copy of record of 
the Supreme Judicial Court in and for the county of Grafton, in the 
State of New Hampshire, in a suit in equity in favor of said plaintiff 
against said defendant, brought in 1871, in which said Currier 
claimed that he had paid the fifth annual premium on said policy by 
delivering the amount thereof in compliance with the written direc- 
tion of an agent of the defendant to an expressman to be sent by 
express; and that the defendant denied said premium had been 
received, and refused to treat said policy as in force, and in which 
suit the defendant denied the claims of the plaintiff, and showed 
that said premium had been embezzled by said expressman, who it 
claimed was the agent of the plaintiff. But the court adjudged in 
said suit, that the policy was in force, and that said defendant should 
treat said policy as paid up in full, and give the plaintiff all such 
rights and privileges as by the rules and regulations are given to 
holders of paid-up policies, which said record purported to be certi- 
fied by Charles B. Griswold as clerk of the Supreme Court of the 
State of New Hampshire for the county of Grafton, with the certifi- 
cate of Isaac W. Hammond, deputy secretary of State, attached, 
that said record was attested in due form. 

It appeared from the testimony of Mr. Hinkley, a witness for the 
plaintiff, and the agent who took the application for the policy, that 
when the application was taken, he represented to the plaintiff, that 
the defendant expected to make 50 per cent dividends on the table 
rates, but that there was no guaranty or absolute promise that any 
dividends would be paid. It also appeared by said Hinkley’s testi- 
mony, that he had a policy in the defendant company for $2,000 on 
his life on the annual life rate; that he was about a year older than 
Sarah M. Currier; that he had made a computation of the amount 
due on the plaintiff's policy; that in said computation he had 
allowed dividends in accordance with the statement of dividends 
received by the plaintiff, so long as they were received, and after 
that he had allowed dividends in the same proportion that he had 
received them on his policy, and that he had prepared a statement 
in which he had figured the amount of the notes given by the plaint- 
iff to the defendant, and applied the dividend toward the payment 
of the notes. The plaintiff offered said statement in evidence, the 
admission of which, and all the testimony of said Hinkley in relation 
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to said statement, computation, and dividend, was objected to by the 
defendant, but received, subject to all legal objections, to which 
ruling the defendant excepted. 

It appeared from the testimony of Mr. Morley, the actuary of the 
defendant, a witness on the part of the defendant, that the defend- 
ant company was chartered in 1862, and commenced business in 
1864; that it was chartered and did business as a stock company, 
and had a capital stock, and that under its charter it had the privi- 
lege of issuing, and had issued, policies with and without the right 
to participation in the profits of the company; that said company 
never authorized its agents to promise dividends, or make any rep- 
resentation in regard to dividends; that said company never deter- 
mined on what basis to divide the profits until 1868. It also 
appeared, that on the settlement of the fifth annual premium of the 
plaintiff's policy in 1869, the defendants allowed a dividend of 
$87.50; that the plaintiff paid the interest on said notes given in part 
payment of premiums to November 14, 1870; and that since that 
date the principals and interest upon said notes had never been paid. 

It also appeared in evidence that by the rules and regulations of 
said company no dividends or profits had been declared by the 
directors of said company, payable or applicable on policies when 
the holders thereof had not paid their notes or the interest on their 
notes which had been given in part payment of premiums, and no 
dividends or profits had been declared which were payable or 
applicable on the plaintiff's policy since 1869. 

The receipt, referred to in the opinion of the court, was:— 


| Office ofthe CONTINENTAL INSURANCE Co., 
Policy No. 478. or HARTFORD, CONN. 
Annual premium, 57: Hartford, Nov. 15, 1869. 
Dividend, 30 | Received (as per margin) the 5 annual 
payment, due Noy. 15, 1869, on policy No. 478, 
| insuring the life of Sarah M. Currier, uuatil 
Nov. 15, 1870, but this receipt shall not be 
valid unless payment is made, as stated in 
the margin hereof, at or before noon of the 
| day when due, and this receipt counter- 
| signed by P. C. Headley, agent at Portsmouth, 
Received amount as above | N. H. 
this 24th day of June, 1874. | Rost. E. BEECHER, Secretary. 
By P. C. HEADLEY. Issued pursuant to decree of S. J. Court of 
the State of New Hampshire. 
Rost. E. BEECHER, See’y. 


Cash portion of prem. 
Interest on notes, 


Total cash due, $554 14 





Cuar.es W. Porter, for the Defendant. 
The record of the New Hampshire court was not properly authen- 
ticated: Rev. St., U.S., 5.905; 103 Mass.. 283; 1 Iowa, 1; 4 Wis., 45. 
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The policy did not promise any dividends of profits, and no claim 
to them was alleged in the declaration. Hinkley’s testimony was 
not admissible to vary the terms of the policy, or notes: Bliss Ins., 
s. 375; Lamott vs. Ins. Co., 17 N. Y., 199; 40 N. J. L., 568; Ins. Co. 
vs. Mowry, 96 U. S., 545. The plaintiff had no insurable interest in 
the life of his wife: Bliss Ins., p. 16. There is no estoppel because 
of Hinkley's representations: Ins. Co. vs. Mowry, supra; Durant vs. 
Pratt, 55 Vt., 272. 


S. C. Snurtuerr, for the Plainteff. 


The question, whether the plaintiff had an insurable interest in 
the life of his wife, is not in the case. If there is any reason why 
the contract is void, the defendant must show it. The court will 
not presume it. But as the earnings of the wife belong to the hus- 
band, he has an insurable interest in her life. The plaintiff’s 
evidence was admissible: Brooks vs. Phenix Life Ins. Co., 8 Re- 
porter, 774. 


Tart, J. 

I. After the testimony was closed, the defendant moved that 
a verdict be directed in its favor on the ground that the plaintiff 
had not proved an insurable interest in the life of his deceased wife, 
the said Sarah M. Currier. The motion was denied. The defend- 
ant insists, that the plaintiff had no insurable interest in the life of 
his wife, and that, therefore, the contract was against public policy 
and void. This objection would have come with more grace from 
the defendant at the time it was asked to enter into the contract, 
and before the receipt of nearly three thousand dollars of the 
plaintiff's money. As Parker, Ch. J., said in the leading case of 
Lord vs. Dall (12 Mass., 115), where a like objection was made: 
“Nor can it be easily discerned why the underwriters should make 
this a question after a loss has taken place, when it does not appear 
that any doubts existed when the contract was made, although the 
same subject was then in their contemplation.” 

Admitting that the rule as to the interest necessary to support a 
contract of life insurance is, that the interest must be a pecuniary 
one, we think that where no facts are shown in relation to the wife, 
the presumption is, that the husband has an insurable pecuniary 
interest in her life. He is entitled to her services. There are many 
cases where she is the real support of her husband and family, or as 
is sometimes said, she is “the man of the house.” In all ordinary 
cases the husband has a deep interest in the continued life of the 





1886.] Currier vs. C.m'inental Life Ins. Co. 825 


wife. Cases may exist where the husband has no interest whatever 
in his wife’s life. She may be a burden—a hopeless maniac, or 
invalid; and such facts may require the application of a different 
rule. There are none such in this case; and we only hold that the 
presumption is, that the wife is a help-meet, ani the husband has an 
interest of a pecuniary nature in her living. 

II. The defendant was entitled to five premiums on the policy in 
question. The payment of four was conceded. The company’s 
receipt for the fifth was in evidence. (See statement of the case.) 
The payment as per the receipt was conceded. It was immaterial 
then whether the record of the proceedings in New Hampshire was 
properly authenticated or not. If the receipt was actually given, 
what difference does it make, whether it was given voluntarily or as 
the result of a controversy? There is no question of duress in the 
case, and we think the payment was shown by the receipt, and do 
not pass upon the question as to the record. That the company 
was compelled to give the receipt by decree of court does not 
change its force or effect. 

III. The policy was issued, indorsed with the words, “ with 
profits,” and by force of the indorsement the plaintiff was entitled to 
profits. Such being his right by the contract, the admission of 
parol testimony, with the prospectus and circulars, to show such 
right, if error, was harmless. The plaintiff was entitled to profits by 
the terms of his contract, without further testimony. 

IV. The defendant had the right to deduct from the amount of 
the policy the sum due from plaintiff upon the notes given by him 
in part payment of the premiums. The only evidence of profit was 
that of the witness Hinkley; and as no question was made by de- 
fendant but that it was correct, if the plaintiff was entitled to profits, 
we perceive no error in the ruling of the court directing a verdict 
for the face of the policy with profits according to the Hinkley 
statement, deducting the amount of the plaintiffs notes, and its 
judgment is affirmed. 





Report of Decisions. 


SUPREME COURT OF VERMONT. 


Ocrosrr, 1885. 


CONTINENTAL LIFE INS. CO. \ 
Us. 
JOHN CURRIER.* 


A bill in equity, brought to restrain the collection of a judgment, will be dis- 
missed, when every question involved was litigated in the suit at law,— 
—— permitting it, and the evidence the same, except more in 
In Chancery. 

Bill in chancery. Heard on a master’s report, March term, 1885, 
Washington County, Powers, chancellor. . Bill dismissed. 

The suit at law, John Currier vs. Continental Life Ins. Co., is re- 
ported in 57 Vt., 496. That case was an action of assumpsit brought 
upon the same policy of insurance which is the subject matter of 
this litigation. In that case the defendant pleaded the general is- 
sue, tender, and offset. The policy was dated November 14, 1865, 
and was issued upon the life of Sarah M. Currier, wife of said John 
Currier. The policy was issued upon the “half-note plan.” The 
exceptions in the action at law state :— 

“The defendant offered in evidence said four premium notes, 
which are referred to and made a part hereof. 

“ After the testimony was closed the defendant asked the court to 
rule that the plaintiff could not recover, for the reason that the plaint- 
iff had not alleged or proved an insurable interest in the life of 
Sarah M. Currier; but the court refused to so rule, to which ruling 
the defendant excepted. 


* From advance sheets of 58 Vermont Report, 
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“The court directed a verdict, pro forma, that the plaintiff recover 
of the defendant the amount of said policy less the amount of said 
notes and interest, after allowing the dividends toward the payment 
of the notes, in accordance with the statement and computation by 
Mr. Hinkley, to which the defendant excepted.” 

The judgment below was affirmed by the supreme court. The 
master found in this proceeding, in part, as follows :— 

“As before stated, the sum of $554.12, by defendant sent to ora- 
tor, by express as aforesaid, included the interest to November 15, 
1870, upon all of defendant’s notes held by, orator. Defendant 
never paid any more interest on his notes unless he was entitled to 
dividends which should have been applied to the extinguishment of 
interest. 

“The policy matured by the death of the said Sarah M. Currier 
on the 3d day of February, 1882. In June, 1882, orator sent de- 
fendant its check for the sum of $2,677.91, being the amount orator 
claimed defendant was entitled to receive, which amount was the 
face of the policy without dividends, lessjthe amount of defendant’s 
four outstanding notes. Defendant refused to receive said check in 
settlement of the policy and returned the same to the orator, and 
soon after commenced his action at law upon said policy in Wash- 
ington County court against the orator, which suit was made re- 
turnable to the March term, 1883, of said court, and was continued 
to and tried at the September term of the same year before a jury. 
In that case defendant (then plaintiff) claimed to recover the sum 
insured in and by said policy, léss the amount of said notes after ap- 
plying thereon divijends which he then and now claims were voted 
by orator’s board of directors, and which defendant claims have been 
paid to other policy-holders. Defendant obtained a verdict and 
judgment thereon for all he claimed.” * * * 

“In December, 1883, the company changed its dividend plan to 
whal is called the ‘contribution plan; by which plan the policy- 
holder is allowed as a dividend the amount by his policy contributed 
to the surplus, as near as can be ascertained 

“Tt is claimed by orator that defendant is not entitled to dividends 
because he failed to pay the interest in advance on his notes after 
November 15, 1870. In respect to this claim it is found that de- 
fendant understood, when he made application for, and when he re- 
ceived this policy on the half-note plan, that he would be required to 
pay the interest in advance upon his notes, and for five years he did 
so pay the interest. 
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“The orator never in any of its circulars, or in any other manner, 
informed defendant, or any other policy-holder, that failure to pay 
interest on notes given for premiums, or any part thereof, would be 
deemed a forfeiture of right to dividends. No vote was ever passed 
to that effect by said board of directors, nor was there any by-law 
to that effect. 

“ Defendant claims that he is entitled to dividends more than suffi- 
cient to cancel all interest on his notes. 

“Tt is claimed that the judgment in the suit at law in Washington 
County court, affirmed by the supreme court, constitutes a bar to 
this suit. In respect to this claim it is found:— 

“That the same evidence was before the jury in the suit of 
Currier vs. Continental Life Ins. Co., in Washington County court, 
hereinbefore referred to, as was before the master in this cause, 
varying only in detail. In the former case the claims of the parties 
were the same as made in this case. The testimony was substan- 
tially the same, except that before the master the matter was gone 
into more in detail. But orator claims that the subject matter of 
this litigation is adapted only to a court of equity, and that orator 
in a court of law could not avail itself and have the full benefit of its 
defense. 

“Since 1877 no dividends have been paid to stockholders upon 
the capital stock of the company; prior to that time dividends were 
paid annually to the stockholders, varying from 2 to 8 per cent, but 
upon what amount of stock or whether the same was paid in or oth- 
erwise, did not appear in evidence.” 

The bill was brought to restrain the collection of the judgment 
rendered in the suit at law. It was claimed that the defendant was 
not entitled to dividends. 


C. W. Porter, fur the Orator. 

This suit was brought to restrain the collection of the judgment 
against the orator, specified in the master’s report, and for an ad- 
judication that the defendant was not entitled to have the sums 
claimed as dividends applied toward the payment of the notes given 
for premiums, upon equitable grounds. 

The orator has equitable rights, not. cognizable in a court of law, 
which, in a court of equity, should prevent such an adjudication as 
was made in the suit at law: Story Eq. Jur., s. 1,573; Dunham vs. 
Downer, 31 Vt., 249. 

It was inequitable to allow a mortuary dividend upon the defend- 
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ant’s policy, when none have been allowed by the company in settle- 
ment of policies since 1870. 

No dividends have ever been allowed or declared on paid-up poli- 
cies whose holders have failed to pay interest on their notes; and 
the holder of this policy shoul stand no better than his fellows. 

By non-payment of interest on notes, in violation of his contract, 
the defendant forfeited the right to dividends. The company has 
never paid nor declared dividends on policies whose holders had not 
paid interest on their notes. 


S. C. Suurtierr, for the Defendant. 

The judgment in the suit at law is a bar. The evidence, the 
issues, and the parties are substantially the same: Tylor vs. Hamer- 
ley, 44 Conn., 419; Bellows vs. Stone, 14 N. H., 203; Nat. Bank vs. 
Burnet Mfg. Co., 33 N. J., 486; Windfield vs. Bacon, 24 Barb., 154; 
Savage vs. Allen, 54 N. Y.,458; Briggs vs. Shaw, 15 Vt., 78; Fletcher 
vs. Warren, 18 Vt.,45; Day vs. Cummings, 19 Vt., 496; Dunham vs. 
Downer, 31 Vt., 250; Truly vs. Wanzer, 5 How., 141; Creath vs. 
Sims, 5 How., 192; Walker vs. Robus, 14 How., 584; Smith vs. 
McIver, 9 Wheat., 532; Henderson vs. Huckley, 17 How., 443; 
Ayard vs. Valancia, 39 Cal., 292; Duncan vs. Lyons, 3 John Ch., 356; 
Foster vs. State Bank, 17 Ala., 692. 


Tart, J. Every question in this case was litiyated in the suit at 
law. The pleadings permitted it; the evidence was the same, vary- 
ing only by being more in detail in this cause. The case having 
been once adjudicated this bill was properly dismissed. 

Decree affirmed and cause remanded. 
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COURT OF APPEALS OF NEW YORK. 


O'REILLY, Respondent, 
@ vs, 


CORPORATION OF THE LONDON ASSURANCE, 
Appellant.* 


Where the policy stipulated that it should be continued, provided the pre- 
mium was paid and indorsed or a receipt given ; also that the company 
should not be liable by virtue of any renewal unless the premium was 
paid, a mere casual conversation with the agent, requesting him to renew 
it at a subsequent date, but which contemplated further action, and where 
no premium was paid or credit agreed upon, was not a valid renewal. 


Louis Marsuati, for Appellant. 
Gray and Kung, fur Respondent. 


Eart, J. 


From 1876, until after the commencement of the action, one 
Amos Jackson was the agent of the defendant in this State, under a 
written appointment by which his powers were limited and de- 
scribed as follows: “To receive proposals for insurance against loss 
and damage by fire in Jordan and vicinity, to fix rates of premiums, 
to receive moneys and to countersign, issue, renew, and consent to 
the transfer of policies signed by the managers for the United States 
for the London Assurance Corporation, subject to the rules and reg- 
ulations of said company, and such instructions as might be given 
from time to time by its managers.” He was furnished by the de- 
fendant with blank policies signed by the secretary, which he filled 


* Decision renderei, March 16, 1886, 
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up when applications for insurance were made to him; he entered 
the insurances effected by him in books kept by him, made to the 
company daily and monthly reports of his transactions, and made 
monthly remittances of premiums. On the 14th day of August, 
1879, he issued a policy to one Nicholas Craner, upon a building 
owned by him in the village of Jordan, insuring him against loss by 
fire to the amount of $1,500 for one year from that date. The pol- 
icy contained the following provisions: “This insurance (the risk 
not being changed) may be continued for such further time as 
shall be agreed on, provided the premium therefor is paid and in- 
dorsed on this policy or a receipt given for the same, and it shall be 
.considered under the original representation and for the original 
amounts and divisions unless otherwise specified in writing.” “This 
corporation shall not be liable by virtue of this policy or any re- 
newal thereof unless the premium therefor shall be actually paid.” 
In July, 1880, about four weeks before the expiration of the policy, 
Jackson went to Craner, and had the following conversation with 
him as detailed by Craner in his evidence : “ He came in and said I 
had better put another thousand dollars upon the building. He 
wanted to know if I was not ready. I said I would run a little risk 
myself, but I thought that I would not then. Then he spoke about the 
other, and said it would not be but $15 the next year, and that was 
low. I told him I thought it was very reasonable, but that I would 
run some risk myself. I don’t know whether he said when it ex- 
pired. He said he wanted to put on another thousand. He did 
some little trading, I guess, with me at the time. He didn’t say any 
more then; that is all the conversation I remember at the time. 
Question. Did you state to him that you would pay the policy? 
Answer. Nothing was said about it; I told him to renew the policy 
—it was $1,500, and he wanted a $1,000 more. I understood him 
to say he would renew it.” Craner’s son testified that he heard the 
same conversation and he stated it as follows: ‘“ Jackson wanted to 
put on a $1,000 more; father said he thought he would run some in- 
surance himself; Jackson thought it would be but 1 per cent, more 
now, or $15 for $1,500; father said he knew it was low but that he 
would carry but $1,500; Jackson said he was a good customer of 
father’s and would like some of his insurance business; father said 
he would carry that, and Jackson said all right, he would renew it 
for another year; my father told him at the store all right, to keep 
it in force; that was at the store in 1880; Jackson said he would, 

Jackson, called as a witness for the plaintiff, gave a different version 
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of the conversation, and substantially denied that he agreed to renew 
the policy. 

The property insured was destroyed by fire on the 2d of Febru- 
ary, 1881, about seven months after this conversation; and in the 
mean time, although Craner and Jackson were near neighbors and 
met almost daily, they had no conversation whatever about the in- 
surance or the renewal of the policy, and the subject was never 
mentioned between them. No renewal receipt was ever executed or 
given by Jackson to Craner, and the renewal was not indorsed on 
the policy, and no entry of the renewal was ever made on any paper 
or in any book by Jackson. The premium was not paid or ten- 
dered or otherwise arranged, and no report of the renewal was made 
to the defendant, and no action whatever was taken by either party 
in reference thereto previous to the fire. By the same fire which de- 
stroyed Craner’s building Jackson lost a building which was insured 
by the defendant, and he was present at the fire, and upon informing 
the defendant of his loss, congratulated it and himself for not hav- 
ing any risk upon Craner’s property; and upon being spoken to by 
Craner the next day after the fire, he stated to him that he was not 
‘insured; and during six months thereafter Craner made no claim 
upon his policy and gave no notice of his loss. In January, 1882, 
he transferred his claim against the defendant to the plaintiff, who 
paid $1 therefor, and in addition thereto agreed to give him one- 
half of what he should recover of the defendant. 

Upon these facts we think it cannot be held that Craner had a 
valid insurance or a valid contract for insurance upon his property ; 
there was no present renewal of his policy, and considering the 
terms of the policy and all the circumstances, we think Craner and 
Jackson could not have supposed or understood that a binding con- 
tract for renewal had been made. The premium was not paid or 
arranged in any way, and it was not agreed that credit should be 
given therefor. There was nothing but the casual conversation de- 
tailed by the two witnesses, which took place four weeks before the 
renewal would be needed. Further action must have been contem- 
plated by the parties to the transaction. Craner should have paid or 
tendered the premium and asked for the renewal. It cannot be 
held that payment of the premium was waived, as the defendant 
knew nothing about the alleged renewal, and Jackson either did not 
understand that there was any renewal or had forgotten the conver- 
sation he had had with Craner. 

In order to uphold and enforce this insurance we would have to 
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go further than any decision of this court has yet gone, and lay 
down an impolitic rule which would make the business of insur- 
ance transacted through agents all over the country, far away from 
their principals, altogether too hazardous and uncertain. There- 
fore, without noticing other points argued on behalf of the appel- 
lant, we are of opinion that the judgment should be reversed and 
new trial granted, costs to abide event. 

All concur, except Danforth, J., not voting, and Rapallo, J., absent. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Jefferson County. 


HUSTISFORD FARMERS’ MUTUAL INS. CO. 
Us, 
CHICAGO, M. & ST. P. RY. CO.* 


An insurance company that settles a loss due to the negligence of a railroad, 
may take an assignment of the claim of the insured against the road, and 
recover the whole amount of damages thereunder, though in excess of the 
sum actually paid by itself. 

Haut & Skinner, for Respondent, Hustisford Farmers’ Mut. Ins. Co. 
Joun W. Cary and Burton Hanson, for Appellant, Chicago, M. & St. 

P. Ry. Co. 

Cote, C. J. 
The plaintiff isifa town insurance company, organized in April, 

1875, under chapter 103, Laws 1872. It issued its policy to one 

Gottleib Schwantes, insuring him against loss or damage by fire or 

lightning to the amount of $800 on his buildings and personal prop- 

erty therein. During the life of the policy a loss occurred which 
was occasioned, as the jury found, by a fire starting on the defend- 
ant’s right of; way, and extending to the adjacent premises of the 
insured. The jury also found that the defendant was guilty of neg- 
ligence in not keeping its right of way free from dry grass and 
other combustible material, which occasioned the loss. The insured 
sustained a loss by the destruction of his property exceeding the 
amount of his policy. The plaintiff paid him under its policy $626 
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in full payment and settlement thereof, and took an assignment of 
his entire claim for damages against the defendant. The plaintiff 
seeks to recover of the defendant $866, being to the full extent of 
the loss as alleged in the complaint, which the insured sustained, 
and under the ruling of the trial court had judgment for that 
amount, together with interest from the commencement of the suit. 
The real question in the case is as to the correctness of this ruling. 
On the part of the defendant it is insisted that the plaintiff had no 
power or authority to take an assignment from Schwantes of his 
claim against the defendant; that such an assignment was void, and 
cannot be made the basis of an action against the defendant; that 
if the plaintiff is entitled to recover at all, it is only by reason of its 
right to be subrogated to the position of the insured to the extent 
of the amount paid him on its policy. To this it is said, on the 
other side, that if the plaintiff had not owned a part of the claim 
against the defendant for the loss at the time of the assignment it 
well might be that it could not purchase and enforce it; but, under 
the circumstances, the assignment was not ultra vires, because the 
plaintiff did, in fact, by the payment of its policy, become the owner 
of a large part of the claim, which was indivisible, and that there is 
‘no principle of law which wouid prevent it from acquiring the inter- 
est of the insured therein, and recovering the whole claim. 

We are disposed to adopt the latter view as correct. It is said 
the assignment in question was absolutely void as being taken by 
the plaintiff without either the express or implied authority of law. 
The statute authorizing the formation of these town insurance com- 
panies provides that the corporation so organized “ shall possess the 
usual powers, and be subject to the usual duties, of corporations.” 
Section 1., c. 103. This, of course, restricted the company to the 
business of insuring the class of property mentioned and situated 
within the specified limits. In issuing its policy to Schwantes it is 
not pretended that the plaintiff exceeded its powers in any respect. 
It merely transacted the business it was authorized by law to do, in 
the ordinary way, and by the usual means. When a loss occurred 
on its policy it had to make good its obligation. On paying the 
loss it had, upon well-established principles, a right of action against 
the defendant, without any assignment of such right by the assured, 
for the amount which it had been compelled to pay. In this case, 
as the property destroyed exceeded in value the amount of the 
policy, the plaintiff and Schwantes might have united in an action 
against the defendant to recover their respective claims: Swarthout 
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vs. Chicago & N. W. Ry., 49 Wis., 625; s. c. 6. N. W. Rep., 314. 
And it seems to us, under the circumstances, that the plaintiff had 
the power to settle with the insured when a loss occurred, and to 
take an assignment, because this might be necessary or convenient 
for the transaction of its business. We perceive no valid reason for 
saying the plaintiff had no capacity to take an assignment upon the 
facts of the case, or that it was prohibited by law from doing so. 
The plaintiff may not purchase and take an assignment of a claim 
where it has no interest; but where it becomes the absolute owner 
of a part of the claim, while acting within the scope of its granted 
powers, why may it not acquire the rest of the claim by assignment 
and enforce it? It can certainly work no hardship or oppression to 
the wrong-doer. There can be no doubt of the soundness of the 
proposition that the powers of a corporation organized under a 
statute are such as the statute specially confers, or such as are nec- 
essary for the purpose of carrying into effect the powers expressly 
granted. This court has frequently, in its decisions, sanctioned this 
principle, and we do not intend to decide anything in conflict with 
that doctrine here. We do not feel called upon to go over our de- 
cisions, to which we referred on the argument. 

Dietrich vs. Madison Relief Ass’n, 45 Wis., 79, is much relied upon 
by defendant’s counsel to sustain the position that the assignment 
in this case was void; but that case is not in point, as an examina- 
tion of its facts will show. The company there was restricted to 
the business of insuring the lives of its members for the relief of 
their widows and children. Dietrich, whose life was insured, as- 
signed his agreement or policy to the company as security for 
certain notes executed or transferred by him to it for loans of 
money. This assignment was held void at the suit of the heirs 
because it was made to secure a loan of money—a business trans- 
action which the company had no right to engage in. But here the 
insurance and recovery of the loss from the defendant were strictly 
in the line of the plaintiff’s business, and, as it owned a part of the 
claim, it might properly take an assignment of the rest, and recover 
uyon it. The judgment of the circuit court is affirmed. 





Barker vs. Beeber, Receiver. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Wayne County. 


BARKER 
US. 
BEEBER, Recerver or tue Lycomine Fire Ins. Co.* 


In collecting assessments upon premium notes held by an insurance company, 
under the act of July 26th, 1842, it is not sufticient, in order to authorize 
execution, merely to file an aftidavit by the receiver that the statement an- 
nexed is copied from the books of the company, without alleging that it is 
true, and without giving in detail the losses. The oath should be made 
by the treasurer in the absence of any evidence to show his death or re- 
fusal to swear. 


H. Witson, Esa., for Plaintiff in Error. 
GerorGe G. Water, Esq., for Defendant in Error. 
Paxson, J. 

This was a proceeding on the part of the receiver of the Lycom- 
ing Fire Insurance Company, to collect from the defendant below 
the amount of certain assessments upon his premium note held by 
said company. It was instituted under the eleventh section of the 
act of July 26, 1842, P. L., 426. The right of the company to enter 
judgment upon its premium notes under this act was settled in 
Krugh vs. Insurance Co., 77 Pa. St. R., 15, and in Halpenny vs. Peo- 
ple’s Ins. Co., 85 Ind., 48. But this proceeding is in derogation of 
the common-law rights of the insured; it gives a summary, if not a 
harsh remedy to the company, and must be strictly construed. To 
entitle the company to enter a judgment and issue an execution 
against a mau who has neither confessed judgment nor had a judg- 
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ment recovered against him by a suit, all the requisites of the act 
must be strictly complied with. 

The said act provides : ‘That before any execution shall be issued 
against the members of said company, it shall be the duty of the of- 
ticers of said company to cause to be made out a statement of the 
amount of premiums received, and the manner in which the money 
of the company has been expended, and file a copy thereof, attested 
by the oath or affirmation of the treasurer, in the office of the pro- 
thonotary of each county wherein members of said company resicle 
who are to be affected by the issuing of such execution.” 

The affidavit filed in this case was made by the receiver, and sets 
forth “that the above and foregoing statement has been taken from 
the books of the Lycoming Fire Insurance Company, and shows the 
amount received and expenses during the time therein mentioned, as 
appears by said books, vouchers, and papers of said company, and 
is correct to the best of his knowledge and belief.” The statement 
referred to is composed of a number of papers showing the receipts 
and expenditures between stated periods. They give details to some 
extent, but are lumping just where they should have been specitic. 
As an illustration I will take the statement contained on page 11 of 
the plaintiff's paper book. It purports to show the condition of the 
company between May 1, 1879, and February 25, 1880, the time cov- 
ered by assessment No. 38, from which it appears that the amount 
paid for officers’ salaries was $20,747, and for losses and damages by 
fire, $233,086.52. These large items are given with an entire ab- 
sence of detail. We may assume, without violence to the act of As- 
sembly, that its object in requiring this statement as a preliminary 
step to the issuing of an execution, was to give the assured reasona- 
ble information as to the expenditures of the company in order that 
he may have a day in court to contest its validity or correctness. 
But how is the insured to test its correctness when the whole amount 
of losses paid is stated in a gross sum, without any information as 
to whom such losses have been paid, and the amounts of such pay- 
ments respectively? And if he should think that the munificent 
sum paid for officers’ salaries was unreasonable under the circum- 
stances, how can he test its correctness with no detail as to the num- 
ber of officers, or the amount paid to each? It is no answer to 
this to say, that it would involve figures and extend the statement. 
Where a company is allowed by law to enter a judgment and issue 
execution upon a plain note, without any suit or proceeding what- 
ever against the debtor, it is not too much to require that the latter 
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shall have full information of what his money is to be taken for, be- 
fore an execution shall go out against him to collect it. Ifit re- 
quires additional clerical labor, the company must procure it; in 
this particular case the amount charged for such services would ap- 
pear to have been ample for such purpose. 

But there is another difficulty. The act of 1842 requires that the 
statement shall be attested by the oath of the treasurer. It does 
not say the treasurer or other officer. The palpable object of requir- 
ing it to be made by the treasurer was that he is supposed to have 
actual knowledge of the items in the statement. The oath in this 
case was made by the receiver, and it practically amounts to no 
more than saying that the statement is a correct copy from the 
books. And when he says, “it is correct to the best of his knowl- 
edge and belief,” he evidently means that it is a correct copy from 
the books. This is not what the act contemplates, nor what it says. 
It makes no reference to what appears upon the books. It calls for 
an oath sufficiently precise as to render the treasurer liable to an in- 
dictment for perjury if itis false, even though the books should sus- 
tain every word of it. 

But it is said that the company being insolvent and in the hands 
of a receiver, there is no treasurer to make the required oath. This 
is begging the question. It nowhere appears that the person who 
was treasurer, and made the disbursements, is not alive and willing 
to make the requisite oath. It is not necessary for us to decide that 
in case of the insolvency and dissolution of a company, and the death 
of the former treasurer, or his refusal to make the oath, it could not 
be made by some other person having knowledge of the facts; but we 
do decide that a mere statement from the books without the 
oath of any one that the disbursements therein referred to were act- 
ually made, is not a compliance with the act of 1842, and does not 
justify the issuing of an execution. The judgment entered against 
the defendant below must stand, but it was error to refuse to set 
aside the writ of fieri facias, and to this extent the order of the court 
below must be reversed. 

Gordon, J., dissents. 
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* SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Berks County. 


RUTH 
Us. 


KATTERMAN er At.* 


A mutual aid society issued two certificates of membership or policies on the 
life of A, amounting to $5,000 ; the beneficiaries were B, a stranger, and 
C, a son of A, but the latter only to the amount of $200. Eighteen days 
afterwards B assigned to D, who paid all the costs and fees up to the 
death of A. After A’s death D made a compromise with four of the heirs 
and also with the widow, who, on payment of an agreed sum, assigned all 
their interest to D. After payment of these sums, and of $200 to a minor 
heir, the society paid the balance of the insurance to D. The administra- 
tors then brought suit against D to recover this money. 

Held, That B and D had no insurable interest in decedent’s life, and that D 
could only hold the amount which he had expended as fees and costs. 
And held, further, that as one of the heirs was a minor the assignment of 
the four heirs and the release of the widow was properly rejected as evi- 
dence in this suit. That is a matter for the orphans’ court. 


Messrs. Hiram Y. Kaurman, H. O. Scuraper, and Frank R. Scue tt, 
for Plaintiff an Error. 

Messrs. Wa. H. Livincoop and Basser Boyer, Con/ra. 

Gorpon, J. 

From the statement of this case as furnished to us by the counsel 
for the plaintiff in error, defendant below, we gather tne following 
facts, which are the controlling features of the contention in hand: 
On the 5th of September, 1874, the United Brethren Mutual Aid So- 
ciety of Lebanon, Pennsylvania, issued two certificates of member- 
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ship, or policies on the life of Benjamin Katterman, the one for 
$2,000 and the cther for $3,000. The beneficiaries therein men- 
ticned were ore John Levy and Thomas Katterman, a son of the 
assured, the latter, however, only to the amount of $100 in each pol- 
icy. Eighteen days after the date of these certificates they were 
assigned by Levy to James Ruth, who paid all the costs and fees, 
together amounting to $1,951.40. On the 20th of March, 1882, Kat- 
terman died. Immediately upon his death his heirs notified the so- 
ciety of their protest against the payment of the policies to Ruth. 
Thereupon there appears to have been a compromise between him 
and four of the heirs which resulted in an assignment of their sev- 
eral interests to the defendant in consideration of the sum of $363. 
The widow also interposed and received $500 from the society in 
full payment of her claim. After deducting these several sums of 
money, together with the $200 belonging to Thomas Katterman, a 
minor heir, there was paid over to Ruth $3,094.69. This sum, less 
assessments and expenses in the taking out and maintaining the pol- 
icies, is now claimed by the administrator of the decedent’s estate. 
The learned judge of the court below heid that these policies, as to 
Levy and Ruth, who had no interest in the decedent’s life, either as 
near relatives or creditors, were spesulative, and mere wagers on 
Katterman’s life, and that, under the doctrine of Gilbert vs. Moose, 
8 Out., 74, and sim'lar cases, the defendant could hold of their pro- 
ceeds, as against the representatives of Katterman’s estate, only the 
amount which he had expended in the way of fees and expenses. 
The position thus ussumed by the common pleas is one that is too 
well settled to require discussion, nor can we discover that it was 
seriously controverted by the learned counsel for the defense. 
Complaint, however, is made that the court refused to admit in evi- 
dence and submit to the jury the assignments of the four heirs and 
the settlement with the widow. But we cannot see what legitimate 
purpose such admission could have subserved. Had all the heirs, 
supposing them to have been sui juris, released to Ruth, together 
with the widow, this might have operated under the doctrine of 
Walworth vs. Abel, 2 P. F. Smith, 370; Weaver vs. Roth, 9 Out., 
409, and similar cases, as an equitabie defense. 

But one of the heirs was a minor, and neither did nor could join 
in the alleged assignment. As, therefore, the estate must, at all 
events, go to distribution, it certainly would have been improper for 
the common pleas to have attempted to anticipate and forestall, 
even in part the action of the orphans’ court. Indeed, it would have 
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been impossible so to do, for the expenses of administration not 
having been ascertained, the amount to which the defendant, by 
virtue of his assignments, would be entitled, could not, in this ac- 
tion, be certainly determined. Nor are his rights at all uffected by 
the judgment in this case, for on final settlement of the estate the 
orphans’ court has full power to judge between him and the widow 
and heirs, and award to him that which is justly his due. We must, 
therefore, dismiss the first and third assignments of error. Nor 
can we sustain the second. The complaint therein contained we 
give as follows : “ The court erred in rejecting the offer of the de- 
fendant, which is as follows: ‘The defendant’s counsel propose to 
show, by the witness on the stand, that in settling policies of insur- 
ance with policy-holders, it is the custom to allow an equated interest 
upon all moneys paid into the association in the shape of assess- 
ments, or, in other words, 6 per cent interest on the whole amount 
for one-half the time.’ ” 

The court could not perceive the relevancy of this offer, hence, re- 
jected it. As we are unable to understand this proposition we can- 
not say that the court did wrong in not adopting it. The offer is not 
to prove a fact, as that the defendant had to pay something for 
which, in this suit, he was entitled to a credit, or that the company 
allowed him a rebate with which he should have been charged ; 
neither was the court asked to hold that he should be allowed in- 
terest on the money which he actually did pay, but that, ‘‘ In settling 
policies of insurance with policy-holders it is the custom to allow an 
equated interest upon all moneys paid into the association in the 
shape of assessments.” Certainly the question concerned not a gen- 
eral custom of insurance companies, or of this particular company, 
but rather what was fact as to this transaction. If, indeed, he 
was allowed the rebate here mentioned, it was an easy matter for him 
to have proved it, and proof of a custom would not have availed 
him unless he could show that it was applied to his own case. It 
follows that his offer was altogether barren and useless, and the 
court did well to reject it. 

The judgment is affirmed. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NORTH CAROLINA. 


ROYSTER er at. 
US. 


ROANOKE, N. & B. S. B. CO. er ax.* 


Where owners of certain cotton ship it by a carrier, and obtain insurance on 
it, and the carrier, at the time, has annual policies covering the cargoes 
of its steamer, which policies contain a clause limiting the insurance to 
the interest of the insured, and a fire occurs, this does not constitute 
double insurance, and the shipper’s insurers cannot make the carrier’s 
insurers contribute to their loss. 


In Chancery. 

This is a suit in chancery by the plaintiffs on behalf of their in- 
surers, the Union Insurance Company, against the defendant, to 
compel it and its insurers to contribute to a loss under the following 
circumstances: The steamboat company is a common carrier. It 
received from the plaintiffs certain cotton for transportation on its 
steamer Commerce. The said steamer, with her cargo, was destroyed 
by fire. No negligence in the matter was charged. The plaintiffs 
had insurance on their cotton in the Union Insurance Company, 
which paid them $3,900 on their loss. The steamboat company also 
had insurance to the amount of $10,000 in policies dated January 
27, 1883, and running a year, made payable to the steamboat com- 
pany for the benefit of whom it might concern. They were not 
floating policies, covering the goods on the special trip during which 
the fire occurred, but policies covering many goods on many trips. 


* Decision rendered, January, 1886 —From Federal Reporter. 
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The fire occurred on December 6, 1883. After the fire, the steam- 
boat company compromised with its insurers by collecting $4,060.89, 
and applying it to the re-imbursement of those of its shippers who 
were uninsured. This suit is brought by the plaintiffs, for the 
benefit of their insurers, against the steamboat company and its 
insurers, claiming that there was double insurance, and that the 
plaintiff's insurers can make the insurers of the steamboat com- 
pany contribute to their loss. The only defendant insurers who 
have been served with process, and answered, are the Royal Insur- 
ance Company and the London & Lancashire Insurance Company, 
each of whom paid $1,015.22 under the circumstances above men- 
tioned. The material portion of the policies of the defendant com- 
panies (taking the Royal as a sample, as they were all identical 
except as to names and amounts) is as follows:-— 


The Royal Insurance Company, * * * in consideration of $50, * * * do 
insure the Roanoke, N. & B. Steamboat Company, against loss or damage by 
fire, to the amount of $2,500, the property hereinafter described, On all goods, 
wares, and merchandise generally, including cotton in bales,—their own, or in their 
care or custody as common carriers or warehousemen,—while in transit on board 
their steamer Commerce. * * * Loss, if any, payable to said company for account of 
whom it may concern, * * * And the said * * * company hereby agree * * * to 
make good unto the said assured * * * all such immediate loss or damage, 
not exceedng in amount the sums insured as above specified, nor the in- 
terest of the assured in the property, except as herein provided, as shall 
happen by fire, ete. 


That portion of the above in italics was in writing, the balance was 
in print. 


Ricwarp Wa ke, and Watrer Crark, for Complainants. 
Rosert M. Hvuaues, for Defendants. 
Bonp, J. 

This cause was submitted on the bill, answer, and exhibits, with 
an agreed statement of facts therein, and was argued by counsel. 

The court is of opinion that the complainants are not entitled to 
recover. The complainants shipped, on board the defendant’s steam- 
boat, seventy-eight bales of cotton. The steamboat with all its 
cargo was destroyed by fire. The complainants had insured, as 
owners, the cotton in their own names, to the extent of their esti- 
mate of its value to them. The defendant company had a policy 
for a year covering all cargoes on board, limiting the liability of 
insurers to the extent of the interest of the insured in the cargo. 
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The steamboat company had no interest in the complainant’s cotton, 
and, when it was consumed, was paid nothing on account of its loss. 
The company was under no obligation to insure its cargoes, and did 
not do so further than to protect its interest for freight, charges, 
and loss accruing from the negligence of its employes. This is not 
double insurance, which makes a proper case of contribution between 
the several insurance companies. To make such a case, the property 
insured and the interest insured must be identical. A decree will 
be signed in accordance herewith. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


UNION MUT. FIRE INS. CO. 
Ve. 


, SPAULDING.* 


Where in a mutual company a member has paid his proportion of existing 
losses and assessments levied, and has withdrawn and surrendered his pol- 
icy, he is not liable for an existing deficiency not discovered until after his 
withdrawal. 

Harvey Josiiy, for Plaintiff and Appellant. 
Maner & Fevxer, for Defendant. 
CampBELL, C. J. 
Defendant was sued as a member of the Mutual Insurance Com- 
pany, which is plaintiff, for the proportion calculated according to 
his premium note on an assessment. He surrendered his policy, 

May 1, 1884, and on that day paid $100, which was his full propor- 

tion of the only assessment then outstanding, and that assessment 

had been called for $19,759.86, which covered all losses existing at 
the time it was made, and a further sum of $1,683.99 for estimated 
expenses and shortages. In November, 1884, a deficiency of 

$3,791.98 remained unpaid on this assessment, in addition to a 

further loss claim of $1,094, and a new assessment of between $7,000 

and $8,000 was made to provide for this deficiency. Defendant was 
notified, but refused to pay. Some questions arose upon the regu- 
larity of the assessments, but they are not important, as we consider 
the facts. Facts are fully found and judgment was given below in 
favor of defendant on the merits. 

The statute leaves the relations and liabilities of members to be 
governed by the charter in most respects. The charter of this com- 


* Opinion filed, April 22, 1886. 
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pany provides that any member may withdraw, on application to the 
secretary, by surrendering his policy, “and paying to the secretary 
his proportion of all assessments to which this company is liable at 
the time of withdrawal.” The by-laws contain the same provision 
in slightly different words: “By paying his proportion of all assess- 
ments, if any, at the time of his withdrawal.” 

There can be no doubt on the findings that defendant did pay in 
full all that was his proportion of any existing losses of the company, 
as well as of any assessment levied. Whatever losses subsequently 
arose from failures to collect, or from any other cause, were not ex- 
isting losses. He was very clearly, we think, within the language of 
the charter and by-laws. The purpose of a surrender is undoubt- 
edly to cut off all future relations between the parties. 

This subject was within the contemplation of every one when the 
charter was drawn and when defendant became insured. It is a 
customary and reasonable arrangement. There would be no object 
in providing for a surrender which would continue to be of no avail 
so long as any default might exist on the part of any other member. 
A complete collection of the assessment may never be made, and no 
one can ever tell, on such a condition, when his membership ceases. 

There may be circumstances which, by reason of fraud or serious 
error, might render a surrender inoperative. But it can never be 
presumed that serious deficiencies will arise in a well-managed com- 
pany, and such a possibility cannot destroy a surrender in good 
faith. That is an arrangement whereby the company discharges the 
member from his relations, and there is no legal objection to it. 
The withdrawal of membership is directly sanctioned .by recogni- 
tions in the statute under which plaintiff was organized: How. St., 
§ 4,254. 

The New York Court of Appeals, in Hyde vs. Lynde, 4 N. Y., 387, 
recognized the finality of such a surrender, where it was afterwards 
ascertained that claims were good for previous contested losses 
which were not calculated in the terms of surrender. It is there 
clearly explained that the purpose of the transaction is to put an end 
to all future liability, and that it should not be impeached unless for 
fraud or mistake. We think the doctrine is fair and reasonable. 
The court below was of this opinion. 

The judgment must be affirmed, with costs. 

Sherwood and Champlin, J.J., concurred. Morse, J., did not sit 
in this case. 
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SUPREME COURT OF MINNESOTA. 


e 


OLSON anp ANOTHER 
US. 
ST. PAUL FIRE & MARINE INS. CO.* 


A building twenty-five feet distant is not contiguous within the meaning of a 
policy that provides it shall be void in case the risk be increased by the 
erection or use of any building contiguous thereto. 


The language of a policy must be clear and unambiguous and doubt must be 
in favor of the insured. 


Cross, Hicxs & Carterton, for Rexpondents, Emily Olson and an- 
other. 
J. W. Lusk, for Appellant, St. Paul Fire & Marine Ins. Co. 


VANDERBURGH, J. 

The defendant seeks to defeat a recovery in this action on account 
of a breach of one of the conditions in a policy of insurance issued 
upon the dwelling-house of plaintiff, which runs as follows : “If the 
risk shall be increased by the erection or use of any building con- 
tiguous thereto, * * * without the consent of this company in- 
dorsed thereon, then, and in every such case, this policy shall be 
null and void.” In respect to an alleged breach of this condition, 
the court finds that, subsequent to the issuance of the policy, a 
cooper shop was erected and operated at a distance of twenty-five 
feet from the building insured ; and that the risk was thereby 
greatly increased; and that the loss in question resulted from fire 
communicated from such shop; and that the defeadant never con- 
sented to the erection of the shop, and received no notice thereof 
from the plaintiff. It further appears that the plaintiff did not own 


* Decision rendered, July 14, 1886. 
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the land upon which the shop was built, and that a strip of land ten 
feet in width between the insured property and the shop was owned 
by a stranger. 

The increased risk does not appear to be due to any act of the as- 
sured, and the condition under consideration avoided the policy only 
for increased risk caused by the erection of a building contiguous 
to the insured property. In the judgment of the trial court the 
shop was not contiguous to the dwelling insured, under a proper in- 
terpretation of the terms of the policy. This construction is, we 
think, the correct one. It may be that the insurance company in- 
tended, by the language used, to include a case like this, because the 
new building was sufficiently near to greatly increase the hazard to 
the insured dwelling, though not closely joined to it. It is a well- 
settled rule of construction that the language of a condition in a 
policy, being that of the underwriters, and selected by them, must 
be clear and unambiguous, and any doubt as to its meaning must be 
resolved in favor of the policy-holder: Chandler vs. Insurance Co., 
21 Minn., 88; Loy vs. Insurance Co., 24 Minn., 315; Cargill vs. In- 
surance Co., 33 Minn., 93; s. c., 22 N. W. Rep., 6. 

The situation of the buildings in question was not such as to war- 
vant the court in adjudging them to be “contiguous.” The term 
must be given its proper definition and meaning, as commonly re- 
ceived and understood, to the end that policy-holders may not be 
misled, or left in doubt, as to their duty. ‘ee Webst. Dict., *‘ con- 
tiguous” aud “adjacent.” Plaintiff's building was separated and 
detached from other buildings when insured. It in fact remained 
so when destroyed. But the defendant insists that the term ‘ con- 
tiguous,” as here used, does not mean merely adjoining, or in imme- 
diate proximity, but that it is also applicable to objects “near by,” 
and that, upon the facts of this case, it should be held that the shop 
was sufficiently near to be within the condition. This construction 
is not admissible. The matter would be left altogether too doubtful 
and ambiguous for the protection of the assured. We cannot hold 
that a building twenty five or any particular number of feet from a 
detached dwelling is contiguous to it : Arkell vs. Insurance Co., 69 
N. Y., 193; Hill vs. Insurance Co., 10 Hun, 26. If the company in- 
tended to terminate the policy in consequence of the erection of a 
building within a certain distance of the insured property without 
its permission, it should have plainly so indicated, by defining the 
distance, or by the use of appropriate terms. Judgment affirmed. 


Vor. XV.—d54. 
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SUPREME COURT OF NEW HAMPSHIRE. 


SCOTT 
Us. 
PROVIDENT MUT. RELIEF ASS’N.* | 


A certificate of membership in a mutual relief association may be reformed 
after the death of the member by inserting the name of the beneficiary, 
when it appears that the secretary of the association and the assured both 
understood, at the time of the application, that the proposed name should 
be entered upon the record without further direction. 


Bill in equity to reform a certificate of membership of George H. 
Gigar in the defendant association, by inserting therein the name of 
the plaintiff as beneficiary. The question arises upon a demurrer to 
the bill. The bill sets out portions of the charter and by-laws of the 
association, which sufficiently appear in the opinion of the court. It 
then alleges that Gigar became a member of the association May 31, 
1880, paid all dues, and continued in good standing until his death, 
which occurred suddenly April 8, 1882, from an overdose of aconite. 
That he was formerly a slave, having been brought from Florida by a 
inilitary officer at the close of the civil war, and it is not known that 
he had, at the time of his death, any father, mother or other relative 
living ; that for more than two years before his death the plaintiff had 
been engaged to be married to him ; that he had never named, by 
entry on his membership certificate, or in any way in writing, the 
person to whom he desired the benefit to be paid in case of his 
death, but at the time he made his application for membership he 
stated that it was his intention that it should be paid to this plaint- 
iff, and subsequently made similar declarations ; that he was wholly 
unconscious from the time he was taken ill to the time of his death, 


Decision rendered, March 12, 1885.—From Eastern Reporter. 
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which was but a few hours, and, therefore, by accident and misfor- 
tune, was prevented from inserting the plaintiff's name in the certif- 
icate. 

C. C. Rogers, for Plaintiff. 

Barnarp & Barnarp, for Defendant. 

Situ, J. 

The defendants contracted to pay a sum not exceeding $2,000, as 
a benefit, upon due notice of the death of Gigar, the assured, and 
the surrender of his certificate of membership, “to such person or 
persons as he may, by entry on the record books of the association, 
or on the face of this certificate, direct the same to be paid.” The 
bill alleges, and the demurrer admits, that at the time he made ap- 
plication for membership, he stated to the association—which means 
to its proper officer or officers—that it was his intention that the 
benefit should be paid to the plaintiff, to whom he was then, and at 
the time of his decease, betrothed. The prayer of the bill is for a 
reformation of the contract, by inserting in the membership certifi- 
cate the name of the plaintiff as beneficiary, and that the benefit 
may be paid her. 

Section 3 of article 4 of the by-laws makes it the duty of the secre- 
tary to keep a record of the members of the association, and the 
persons “to whom the relief is to be paid.” If the fact is found at 
the trial term that the parties understood direction was given to 
enter the plaintiff's name upon the record book as the beneficiary to 
whom the benefit was payable, and that Gigar understood that her 
name would be so entered without further direction from him, it was 
the duty of the secretary to enter it, and the accident or mistake was 
one which equity will remedy. The accident could not be said to 
have arisen from the negligence or fault of Gigar, so as to preclude 
relief: Story Eq. Jur., § 105. Nor would it be a case of non-execu- 
tion of a power as distinguished from a trust, where equity does not 
afford relief: id., §§ 169, 170. 

As equity interposes only as between the original parties and those 
claiming under them in priorty—1 Story Eq. Jur., §§ 105, 165— 
objection may be obviated by an amendment joining Gigar’s admin- 
istrator as co-plaintiff. She may then prosecute this suit in his 
name, giving him indemnity if he requires it against costs and ex- 
penses. The bill should also coutain a prayer that the plaintiff's 
name may be inserted in the record book as Gigar’s beneficiary. 

Case discharged. 

Bingham, J., did not sit ; the others concurred. 
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LOWER COURT DECISION. 


RIGHTS AND LIABILITIES OF PART OWNER OF VESSEL. 


District Court, E. D. Wisconsin. 


KIRBY 
"8s 


THAMES & MERSEY INS. CO., Limirep. 


Where an insurer has insured the interest of a half owner of a vessel; and the 
vessel was stranded during a voyage; and such half owner requests the 
insurer to render her assistance ; and the insurer sends an agent to the ves- 
sel with instructions ‘‘ to render such assistance as is necessary ;” and such 
half owner notifies the insurer that he abandons his interest in the vessel 
to the insurer; and such agent, with the aid of the master, crew, and such 
half owner, move the disabled vessel to a harbor; and afterwards, without 
further orders from the insurer, such agent, the master, and crew, with the 
aid of such part owner, attempt to navigate the vessel to her home port, 
which is also her port of destination; and during the voyage the vessel is 
lost: Held, that the insurer is not liable to the owner of the uninsured half 
interest in the vessel for her loss, and is not, as to him, chargeable with 
negligence. 

Where a policy of insurance on the interest of a part owner of a vessel pro- 
vides that the insured shall not have a right to abandon unless the amount 
which the insurer would be liable to pay under an adjustment as of a par- 
tial loss, would exceed half the amount insured, nor unless the insurer 
would receive a perfect title to the subject abandoned. JIntimated, that a 
notice of abandonment by the insured to the insurer, before the facts which 
attect the right to abandonment are ascertained, does not constitute an 
abandonment under the policy. 

Abandonment by one part owner of a stranded vessel of his interest in the 
vessel to the insurer of such interest does not affect the interest of other 
part owners, nor the master’s control over the vessel, so far as their inter- 
est is concerned, 

Authority by an insurer to a wrecking master to render ‘ necessary assist- 





““e*™ rendered, April, 1886.—From Federal Reporter. 
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ance”’ to a stranded vessel does not confer on such agent any authority to 
accept an abandonment of a part owner’s interest, nor authority to navi- 
gate the disabled vessel to her home port after having once moved her into 
a harbor. 

Libelant must, to recover, clearly prove his case. 


Markuam & Noyes, for Libelant. 
Van Dyxe & Van Dyke, fur Respondent. 
Dyer, J. 

The libelant, Kirby, and one Ebert, were owners of the schooner 
Arab, a vessel engaged in lake navigation, each owning an undivided 
one-half interest. Ebert was managing owner, and his interest was 
insured in the sum of $2,000, under a policy issued by the respond- 
ent company. The libelant’s interest was uninsured. About the 
first November, 1883, the vessel was stranded near the harbor of 
St. Joseph, Michigan. The master, Captain Charles Starke, imme- 
diately telegraphed to Fitzgerald & Co. the local agents of the in- 
surance company, at Milwaukee, that the vessel was ashore, and 
requesting assistance. Fitzgerald & Co., at once telegraphed Crosby 
& Dimick, general agents of the company at Buffalo, saying that 
help could not be sent from Milwaukee, and that it could be better 
obtained in Chicago. Crosby & Dimick then forwarded a dispatch 
to the agents of the company in Chicago to send Martin Blackburn 
to the vessel, “to render such assistance as was necessary.” Black- 
burn was immediately engaged, anl proceeded to St. Joseph. He 
procured a tug and pumps. Part of the cargo was removed from 
the vessel, and placed on the pier, and within a ww days she was 
got off, and was taken into the port of St. Joseph. Ebert and the 
master and crew of the vessel took part in the wrecking operations. 
On the sixth of November, and before the vessel was got off the 
beach. Ebert sent a telegram to the Buffalo agent, stating that he 
abandoned his interest in the vessel to the insurance company. 
This telegram was written by Blackburn for Ebert. On the same 
day Ebert sent a similar telegram to Fitzgerald & Co., the loca 
agents at Milwaukee. The proofs show that the Buffalo agent s 
never received the telegraphic notice of abandonment alleged to 
have been sent to them by Ebert; but Fitzgerald & Co., on the 
receipt by them of notice of abandonment, forwarded it by mail to 
the Buffalo agents, who received it some time after the 6th. The 
schooner was taken into the harbor at St. Joseph, probably on the 
9th. Sails were put under her to stop her leaks and keep her afloat, 
and some portion of that part of the cargo which had been previ- 
ously taken off was placed again on board. Ebert and the master 
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and crew took part more or less in this work. Milwaukee was the 
home port of the vessel, and was the port of destination of both 
vessel and cargo when she was driven ashore. On the evening of 
the 10th the tug, with Captain Blackburn on board, took the vessel 
in tow, accompanied by her master and crew and a sufficient force 
to keep the pumps in operation, and set out for Milwaukee. The 
voyage was prosecuted successtully until about 4 o’clock the follow- 
ing morning, when the véssel became suddenly water-logged, and 
was lost. This suit is now brought by the libelant, Kirby, to recover 
from the insurance company the value of his one-half interest in the 
vessel, on the ground that in these transactions Captain Blackburn 
was the representative and agent of the company, exercising control 
over the vessel; that he was guilty of gross negligence in attempt- 
ing to take her across the lake when she was in an unseaworthy con- 
dition, and that in consequencefof such neglect she was lost. 

I cannot doubt that Captain Blackburn, in his operations for the 
relief of the vessel, and down to the time when she was taken into 
the port of St. Joseph, was acting as the represeutative of the insur- 
ance company. This wppears outside of testimony which was ob- 
jected to, such as his own statements on the subject, which I rule 
incompetent. He went to the scene of the wreck at the instance 
of the general agents of the company who designated him specially 
for the employment, and he was accordingly employed by the local 
agents in Chicayo to render ,such assistance to the vessel as was 
necessary. The insurance company was interested in the rescue of 
the vessel, because it had issued a policy covering Ebert’s interest; 
and all parties seem to have co-operated in the service, for the pur- 
pose of protecting from loss the interests of the respective parties, 
including that of*the libelant, Kirby. 

It seems to me, also,fthat after Crosby & Dimick received from 
Fitzgerald & Co. the notice of abandonment sent in the form of a 
telegram by Ebert, on November 6th, the insurance company might 
very properly, so farfas Ebert’s interest was concerned, assert the 
right to look after and protect thet interest. Whether it was a 
technical abandonment, under an absolute right to abandon, is 
doubtful. The policy provided that the insured should not have 
a right to abandon, unless the amount which the insurer would be 
liable to pay under an adjustment as of a partial loss should exceed 
half the amount insured ; nor was any abandonment to be valid 
unless it should be efficient to"convey to and vest in the insurance 
company an unincumbered and perfect title to the subject aban- 
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doned; and the facts bearing upon these conditions in the policy, 
and which affected the right to abandon, were not then ascertained. 

Iregard it extremely doubtful whether, under any authority 
Blackburn had from the insurance company, he could act for the 
company, so as to make it liable for the consequences of his negli- 
gence, after the vessel was brought into the port of St. Joseph. He 
was a wrecking master. His instructions were simply to go to the 
assistance of the vessel; and when he got her off the beach, and 
safely into port, it would seem that his authority ceased, and that, 
without further authority, what he might thereafter do, especially if 
he proposed to take the vessel in a disabled condition across the 
lake, would be done upon his own responsibility, so far as the com- 
pany was concerned. In a case like this, where it is sought to 
charge one party with damages resulting from the negligence of 
another, it ought clearly to appear that the act out of which the 
alleged liability springs was within the scope of the latter’s author- 
ized employment. The company does not appear to have given 
Blackburn any authority to take possession of the vessel, or to do 
anything with her except to assist in relieving her from the imme- 
diate extremity she was in. He had no authority to accept an 
abandonment. He received no instructions from the company to 
take her out of St. Joseph harbor, or to take her to any other por: 
for repairs. If the determination of the case turned upon this q: es- 
tion, I should be strongly disposed to hold that after the wrecking 
service was completed, and the vessel brought into port, Blackburn’s 
relation to the company, as its representative, ceased, and that in 
what was subsequertly done he acted on his own responsibility, and 
rather in the capacity of an independent salvor than as the azent of 
the company. 

Even if Blackburn were to be regarded as the company’s agent, 
acting within the s:ope of his employment, down to the time the 
vessel was lost, it is not altogether clear that such negligence was 
imputable to him in attempting to take the vessel to her port of 
destination as would make the company liable for her loss. If he 
acted in good faith, but erred in his judgment as to the success of 
the undertaking, it might not follow that such error of judgment 
alone should involve his principal in a liability to damages, the same 
as if the loss had been occasioned by positive negligence. The law 
does not judge the facts in such a case with all the wisdom that 
comes after the event, but rather in the light of the circumstances 
and situaticn as they appeared at the time to those charged with 
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negligence. However this may all be, upon an attentive perusal of 
the testimony, and upon consideration of all the circumstances of the 
case, as I am enabled to judge of them in the light of the evidence, 
I am well convinced that the attempt to take the vessel to the port 
of Milwaukee was made, not alone upon the individual responsi- 
bility of Captain Blackburn, but with the consent and acquiescence, 
and in accordance with the expectation, of both Ebert and the mas- 
ter of the vessel. Although both of these parties seek to place the 
entire responsibility of the attempted voyage across the lake upon 
Blackburn, it is quite evident that they co-operated in the prepara- 
tions for that voyage, and the circumstances strongly point to the 
conclusion that they expected and desired the vessel to be taken to 
the port of Milwaukee, which, as before observed, was the port of 
destination of both vessel and cargo. To my mind, in view of all 
the circumstances, it is hardly credible that Blackburn, without any 
interest so to do, would, of his own independent will, take the vessel 
across the lake. He had no instructions from the insurance com- 
pany which authorized it. No fact is disclosed which would nat- 
urally prompt him to do it, in the absence of a desire and expecta- 
tion on the part of the master of the vessel that it should be done. 

The alleged abandonment did not transfer the managing owner- 
ship to the insurance company. If there was a valid abandonment, 
it was only of Ebert’s interest. The other half interest owned by 
the libelant was unaffected by the abandonment, and the surrender 
by Ebert to the company of his interest did not determine the mas- 
ter’s duty or authority, so far as the libelant’s interest was concerned. 
He still owed allegiance to the vessel, as the representative of the 
libelant’s interest in the existing emergency. His authority had not 
been countermanded or withdrawn by the libelant, who knew the 
vessel was in distress. The duty of the master, and his right toa 
voice in the control of the vessel in behalf of the libelant’s interest, 
after she was got into port at St. Joseph, still remained: and, so far 
as anything here is disclosed, he could not be legaily dispossessed 
of that right by Blackburn; nor could Ebert, by any directions to 
master after the allege 1 abandonment, legally authorize or instruct 
him to abdicate his functions as master in favor of Blackburn, so far 
as the libelant’s interest was concerned. 

As I have said, the circumstances tend strongly to prove the con- 
currence of the master in the proposal to take the vessel to Mil- 
waukee. It was for his interest and the interest of the party he 
represented, that this should be done. He says everything was 
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don? under the directions of Blackburn and that the vessel was not 
fit to cross the lake, and yet he made not the slightest objection to the 
voyage. He undoubtedly expected that the vessel would be taken 
to her home port; and, indeed, he says in his testimony that when 
they were sheathing her with the sail, and putting part of her deck 
load again on board, he knew she was going across the lake. His 
statement, in another connection, is: “I knew she was not going to 
stay there, because she could not be rebuilt there; or perhaps she 
could, but it cost a good deal more.” When asked when he first 
learned the vessel was to be taken out of St. Joseph, he seems to 
repeatedly evade the question, unl says he was at supper when he 
first learned “ the particular place to which she was bound.” Finally 
he says: “TI always had an idea she would be taken to Milwaukee,” 
and that he understood that when she was got off the beach, she 
was to be taken there. He and the crew assisted in the work done 
preparatory to the voyage, and it is not reasonable to suppose, if 
he thought the vessel “ was not fit to cross the lake,” that he, with 
his entire crew, would have gone aboard, without objection, to make 
the voyage. In his exammation these questions are asked, and 
answers given:— 


Question. You didiwt know anything about it then [referring to the pro- 
posed voyage across the lake], when you put the light lumber in her during 
that afternoon? Ausirer. Well, Lknew that they would not rebuild her in 
St. Joseph; but I didn’t know exactly where she was going, because I didn’t 
ask, @. Then, you knew all the time that she was not to be repaired at St. 
Joe, but was to be taken across the lake to be repaired? Was that it? 4. 
Well. I thonght she would have soine repairs, but I knew she was not going 
to be rebuilt there. 


That the master deferred to Blackburn’s judgment is highly prob- 
able, but that he surrendere1 his position as mister, and also the 
uninsured interest of the livelant in the vessel, seems to me very im- 
probable. On the contrary, various out-croppings in the testimony, 
and the circumstances of the affair, lead me to think that he con- 
curred and assisted, not alone in the efforts made to release the ves- 
sel from her extremity, but in all the preparations to take her across 
the lake, without objection or dissent, an1 that he so acquiesced, in 
the belief and with the understanding that he was thereby pro- 
moting the interest of the libelant, whom he still represented. 

It also appears that Ebert was more or les; active in the prepara- 
tions which preceded the attempt to cross the lake. He placed the 
sail under the vessel, put the hoistings inside the canvas, remained 
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with or near the vessel while the work was in progress, and saw her 
leave St. Joseph without dissent or objection. He claims that be- 
fore rendering assistance he asked Blackburn if he should do so, 
which, under the circumstances, seems very improbable. He says 
that the day Blackburn came to the relief of the vessel he told him 
to take her to Milwaukee, and that he thought if they could get her 
right off “it would not hurt to take her.” The cargo belonged to 
his father-in-law, was consigned to Milwaukee, and he made no ob- 
jection to so much of it as was carried remaining on board. The 
testimony also shows that he expended money to pay wages of sea- 
men earned, and bills incurred after the abandonment of his inter- 
est, and I cannot resist the conclusion that all the parties contrib- 
uted their best endeavors—First, to get the vessel out of her ex- 
tremity, and then, to take her, with part of her cargo, to Milwaukee, 
her port of destination. If an an error of judgment was committed, 
it was a mutual error. If there was negligence, it was negligence in 
which all shared. The master was the legal representative of the 
uninsured interest, participating in and consenting to the venture; 
and so I am of the opinion that the loss which resulted ought not to 
be visited upon the respondent, especially when the authority of 
Blackburn to employ the vessel in navigation, even for the purpose 
of taking her to her home port, is not clear. 

The testimony of Blackburn is in direct antagonism to that of 
Ebert and Captain Starke, and although various particulars in which 
he is corroborated hy the circumstances might be pointed oui, I do 
not deem it necessary to extend Ciscussion of the subject. At best, 
the right which the libelant asserts against the respondent, is doubt- 
ful. A clear case of liability is not, in my opinion, estiblished, and 
the libel must therefore be dismissed. 





1886. Cline vs. National Ben-fit Association. 


EFFECT OF DISHONORED DRAFT FOR DUES. 


Marion County, Ind., Superior Court. 


JANE CLINE 
vs. 
NATIONAL BENEFIT ASSOCIATION. 


Orders drawn on the paymaster of a railroad were given and accepted for the 
premiums. At the bottom of the orders was written: ‘ If this order is not 
paid then all my rights in said association are thereby forfeited.” Pay- 
ment of the order was refused by the paymaster and afterwards by the in- 
sured. 

Held, That the acceptance of the order operated as a payment where the cer- 
tificate acknowledged payment, and recited that it should be incontestable. 

Held, That though the stipulation on the order might result in forfeiting any 
rights of the applicant, it did not affect the right to recover of a benetici- 
ary in whom such right had become vested through the issue of the certit- 
icate. 


Howe, J. 

There was evidence in this case tending to show the following 
facts :— 

On July 24, 1882, one Nick Cline made application to defendant 
for a certificate of membership. The application, a copy of which is 
written upon the reverse side of the certificate, contains the following 
clause: “I hereby agree to pay on becoming a member the follow- 
ing admission fee—$8.00, dues; six assessments of $1.60 each 
= $9.60; total $17.60. I have received for the above binding re- 
ceipt No. 6,337. N. B.—If the number of a binding receipt is in- 
serted it becomes conclusive evidence that the above amount has 
been paid, if no number of ‘ binding receipt’ is inserted, the paymert 
is to be made upon the delivery of the certificate.” The $17.60 
made up of the amount above specified constituted what is called 
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the “ first payment,” viz., the advance payment required before the 
issue of the certificate. 

Thereupon a certificate was issued, purporting upon its face to be 
“in consideration * * * of the admission fee of eight and of nine 
and ,%°, dollars, being for six advance assessments paid, the receipt 
above of which is hereby acknowledged, etc.” It further recites 
that “the sum represented by this certificate of membership is not 
to exceed one thousand dollars, to be paid to Jane Cline or his (her) 
legal representatives in the event of the death of said Nick Cline. 
And that if he should sustain bodily injuries of a kind specified, dis- 
abling him from the prosecution of business, then he should be in- 
demnified against loss of time at a certain rate per week. At the 
bottom of the certificate is printed in red ink, and in conspicuous 
type, the followiny : “ This certificate shall be incontestable for any 
cause except fraud or misrepresentation in the application or proofs 
of loss, or failure to report to the association any change of occupa- 
tion that would make the risk a more hazardous one, or failure to 
comply with the conditions above specified.” At the same time a 
“binding receipt,” numbered 6,237, was given to the applicant, 
wherein the defendant acknowledged his receipt of the first payment 
of $17.60. 

The applicant Cline did not pay the first payment in cash, but 
gave some orders for the amount thereof, drawn upon the paymaster 
of a railroad company for which he was working and made payable 
out of his monthly wages. At the bottom of one of these was writ- 
ten the following: ‘“ If this order is not paid, then all my rights in said 
association are thereby forfeited.” This order was not paid by the 
paymaster, and afterward, on being presented to Cline, he likewise 
refused to pay it. Shortly after that he was accidentally killed. 

It is conceded that the plaintiff, who is this Jane Cline named in 
the certificate, has a right to recover unless her rights under such 
certificate were forfeited by reason of the non-payment of the order. 

The foregoing statement of the evidence is as liberal to the de- 
fendant as it can reasonably claim. 

The trial at special term resulted in a verdict and judgment 
against the plaintiff, and she appeals. The question presented by 
her appeal having been properly saved. 

That the orders given were given and received in full payment of 
the advance sums required to be paid for the issue of the certiticate, 
there can be no doubt. It is not a case where the fact being that 
the first payment required was not made, the defendant is neverthe- 
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less estopped to set up such fact in defense, although there is author- 
ity for applying such an estoppel in favor of the plaintiff. Even if 
such were the fact, as will be seen by the authorities hereinafter 
cited. Here the undisputed fact is that the orders were received in 
full payment of the amount required to be paid before the issue of 
the certificate. Anything is to be deemed payment which is given 
by the debtor and received by the creditor as such. If a non-nego- 
tiable note or order be given by the debtor it may be that the prima 
facie presumption would be that it was given and received as condi- 
tional payment only, to operate as payment only in the event of the 
payment of each note or order. But such presumption would be 
overcome by proofs that the agreement of the parties was that such 
note or order should be received as absolute payment. If such is 
the agreement of the parties then the debt for which such note or 
order was given is paid and discharged, whether the note or order 
be paid or not, and the creditor is left to such remedies as the laws 
may allow him for the non-payment of such note or order. 

That is the case here presented. In the most unequivocal lan- 
guage in the application, the certificate, and the binding receipt, the 
defendant has admitted that the amount required for the first pay- 
ment has been paid, and that it will not contest the validity of the cer- 
tificate upon the ground of the non-payment of such amount. 

The debtor, if any, in this case, is not in regard to the propositions 
of law above stated, but in regard to the effect of the clause in the 
order in relation to its non-payment. In considering the eflect of 
this clause there is an important fact to be borne in mind which I 
think was overlooked in the trial at special term, viz., that there are 
two beneficiaries with separate and distinct rights in the certificate 
sued on. Jane Cline, the plaintiff, was one of them, and she alone 
was entitled to the $1,000 stipulated to be paid upon the death of 
Nick Cline. The applicant Nick Cline was a beneficiary, having no 
rigLt to or interest in the $1,000 stipulated to be paid to Jane Cline, 
but having the sole right to the weekly benefits stipulated to be paid 
to him upon the contingencies therein named. The plaintiff, as to 
the $1,000 stipulated to be paid to her, stands in precisely the same 
relation to the applicant and the defendant as she would if a sepa- 
rate certificate had been issued to the applicant for her benefit, in 
which event it would have been regarded as her separate property 
from the date of its issue, entitling her to the proceeds realized upon 
it, and Nick Cline would have had no power to assign or surrender 
it without her consent: Wilburn vs. Wilburn, 83 Ind., 55. See also 
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Harley vs. Heist, 86 id., 196; Damron vs. Penn Mut. Ins. Co., 99 Ind, 
478. 

I refer to the distinction between the rights of the plaintiff and 
the rights of the applicant to show that it does not, by any means, 
follow, that because the right of the applicant may have been for- 
feited by the non-payment of the order, the rights of the plaintiff 
were likewise forfeited by such non-payment. Forfeitures are not 
favored, as has often been said, especially in cases of this character, 
and none should be adjudged against the plaintiff unless the con- 
tract clearly authorizes it. 

In neither the application nor the certificate is there the slightest 
intimation that the non-payment of the order will operate as a for- 
feiture of plaintiff's right to the $1,000 stipulated to be paid to her. 
Indeed there is in them no reference whatever to tie order. It is 
only in the order itself that the clause occurs upon which the 
defense is based. The clause is that wherein Nick Cline stipulated 
that “If this order is not paid, then all my rights in said certificate 
are thereby forfeited.” What effect this clause would have upon the 
rights of Nick Chne himself, if he was living and was suing for 
himself to recover weekly benefits under the certificate, it is not 
necessary to decide. This is not such a suit. It is a suit by the 
plaintiff to recover the sum agreed to be paid to her in the event of 
the death of the applicant. 

Neither is it necessary to decide that the effect would have been 
upon the rights of the plaintiff if the clause in question had provided 
that upon non-payment of the order all her rights in the certificate 
would thereby be forfeited. I will say, however, that even if such 
was the case, there would be strong reasons for holding the defend- 
ant to be estopped from setting up the defense of non-payment of 
the order. The order was, of course, delivered to the defendant, 
and it is not to be presumed that the plaintiff ever saw it or knew 
anything of the clause in it in regard to the effect of its non-pay- 
ment. If she had known of it she might have preserved her rights 
by seeing to its payment. The certificate, a copy of the application 
written upon the back of it and the binding receipt, were all that 
were delivered to the applicant and all that the plaintiff can be 
supposed to have known about. These in the plainest and most 
unqualified terms admitted the first payment and bound the defend- 
ant not to contest the validity of the certificate upon the ground 
that the first payment had not been made. The defendant now 
seeks to deny that it solemnly admitted to be true, to contest the 
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certificate which it assured the plaintiff would be incontestable for 
any reasons now urged, and to release itself from a receipt which 
it promised her should binding. I do not see that a clause could 
have been devised better calculated to turn plaintiff off her guard, 
or that stronger ground could be presented for holding the defend- 
ant to be estopped to set up the defense of non-payment of the 
order, even if it had contained a provision providing for a forfeiture 
of plaintiff's rights in the event of its non payment. See Biglow 
Estoppel (3d Ed.), 321, note. 

But it is not necessary that I should base my opinion upon the 
ground of estoppel, because the order contains no provision in 
relation to a forfeiture of the plaintiffs rights in the certificate. 
By its express terms the non-payment of it forfeits only the rights 
ot Nick Cline, the applicant. In it he stipulated that if the order is 
not paid, then all his rights in the association should be forfeited, 
but there is nothing in the language used showing that it was 
intended that the rights of the plaintiff also should be forfeited. 
If that hal been the intention it should have been so said in 
plain words, especially in lieu of the language of the application and 
certificate. 

We must, then, look to the other parts of the contract, the appli- 
cation, the certificate, and the binding receipt, to see whether the 
plaintii’s rights have been forfeited by reason of the non-payment 
of the order. As I have already said, these do not even mention the 
order, but admit in the plainest and most unqualified terms the 
payment of the sum required for the first payment and bind the 
defendant not to set up the non payment thereof as a defense to the 
certificate, that the defendant ought not to be permitted under such 
circumstances to set up any such defense against the plaintiff is a 
proposition so plain in law and morals that authority is not neces- 
sary to support it. But it happens that there is a case almost pre- 
cisely in point. I refer to National Benefit Association vs. Jackson, 
decided by the Supreme Court of Illinois, September 23, 1885, and 
reported in full in 1 Western Reporter, 600. That was an action by 
a beneficiary against the association which is defendant here, upon 
a certificate and application of exactly the same kind as that in 
question here. An order had been given, there as here by the 
applicant, who was a railroad employe, upon the paymaster of the 
railroad company for the amount of the first payment. The order 
had not been paid and its non-payment was set up as a defense. To 
make the resemblance between the two cases more complete, it 
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appears that the learned counsel for the defendant here was also 
counsel for the defendant in the Illinois case. In fact the cnly sub 
stantial diference between the two cases is that in the order given in the 
Illinois case there was not, so fur as appears in the report, any clause 
providing that the ncn-payment of it should forfeit the rights of the 
applicant. But this, as I have endeavored to show, does not affect 
the rights of the plaintiff, which must be determined, as in the 
Illinois case, from the language of the application, certificate, and 
binding receipt. The Supreme Court of Illinois held that the 
defense set up was not well taken. 

I think that in the second instruction given by the special term in 
distinction between the rights of the plaintiff and the rights of the 
applicant was overlooked, and that the verdict was not sustained by 
the evidence. 

Judgment reversed, with directions to the special term to sustain 
plaintiff's motion for a new trial. 

Taylor J., dissents. 
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CHANGE OF PLACE OF STORAGE. 





Alen County, Ohio, Circuit Court.—Error to the Court of Common 
Pleas of Allen County. 





THE PH@GNIX FIRE INSURANCE CO. 
vs. 
CHARLOTTE N. VORHIS. 
Where personal property is described in a policy of insurance as being situ- 
ate ina particular building, and such place of storage is afterward changed 


without the consent of the insurer, and loss accrues, no recovery can be 
had. 


Where the assured notified the company that she would change the place of 
storage, and was informed that the assent of the company to such change, 
when made, must be entered upon the policy of insurance, and nothing 
further is done by the assured, either notifying the company of the change 
made or procuring its assent, such notice is not sufficient to bind the 
company. 

Ricute & Ricutz, for Plaintiff in Error. 

T. E. & W. H. Cunnineuam, for Defendant in Error. 

Moorg, J. 

The plaintiff, Charlotte N. Vorhis, filed her petition in the Court 
of Common Pleas of Allen County upon a policy of insurance issued 
to her by the Pheenix Fire Insurance Company, to recover the sum 
of $100, being the amount of insurance upon a buggy, which was 
included in said policy of insurance with other personal property 
named therein. The buggy was described in said policy in these 
words: “$100 on her buggy, situate in a frame shed on Walnut 

Alley, between North and High Streets, in Lima, Ohio.” The peti- 

tion contained other necessary averments of proof of loss, ete. 

The insurance company filed its answer, setting forth the fact, 


that without its knowledge or permission the plaintiff had removed 
VOL. XV.—55. 
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said buggy from the place designated in said policy of insurance, to 
another and different place of storage, when not in use; to wit, to 
the livery stable of one Robert Hume; and that said buggy was 
burned in said stable, and not at the place where it was insured; 
and for that reason it denied its liability for said loss. No other 
defense was made. 

The plaintiff, by her reply, admitted that the buggy had been 
removed to Hume’s livery stable, and that it was therein burned; 
but she averred that the insurance company had been notified of 
the removal of the buggy to the livery stable, and had assented 
thereto. ‘ 

The cause was submitted to a jury, and under the charge of the 
court, a verdict was returned for the plaintiff for the amount of the 
insurance. 

The defendant filed its motion to set aside the verdict and for a 
new trial, for the following reasons, to wit: First, that the verdict 
was not warranted by the testimony. 

Second, that the court erred in its instruction to the jury. 

This motion the court of common pleas overruled, and entered 
judgment on the verdict. 

The Phoenix Insurance Company filed its petition in error against 
the plaintiff below, Charlotte N. Vorhis, in this court, and asks the 
reversal of the judgment of the court of common pleas, on the 
ground of the refusal by that court to set aside the verdict of the 
jury and grant a new trial for the reasons set forth in the company’s 
motion filed for the purpose. 

The testimony and charge of the court are before this court in the 
bill of exceptions. 

The testimony establishes the following facts, to wit:— 

That Ambrose Vorhis, acting as the agent of the plaintiff, his wife, 
some two months before the fire called at the office of Melhorn, the 
agent of the insurance company, and said to the agent that his wife 
intended to remove her property. Mr. Melhorn told Mr. Vorhis, 
that in order to keep the insurance valid it must be transferred 
upon the policy. Nothing was said by either party about the buggy, 
the word property alone being used. Mr. Vorhis did not state to 
Melhorn where his wife intended to remove the property to. This 
was all the notice or knowledge the company had concerning the 
intended removal, and it did not in fact know that the property, or 
any part of it, had been removed, or where it was removed to until 
after the fire which consumed the buggy. Within a few days of the 
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conversation between Vorhis and Melhorn, Mrs. Vorhis removed the 
buggy to the livery stable of Robert Hume, where it was afterward 
burned. After the fire, Mr. Melhorn, the agent for the msurance 
company, was notified for the first time that the buggy had been 
removed, and of the place to which it had been so removed. 

Mr. Vorhis further testified, that after the buggy was removed he 
went to the office of Mr. Melhorn, the company’s agent, to have the 
transfer made on the policy; but Mr. Melhorn was not in, and he 
did not see Mr. Melhorn until after the loss. This is not contra- 
dicted by the testimony. 

The liability of the defendant below upon these facts is the only 
question before the court for its determination, every other essential 
fact necessary to a recovery being admitted. No change in the 
terms of the contract other than the change in the place of the 
storage was asked for, or claimed to have been assented to, nor any 
other change made by the assured which could affect the liability of 
the insurer. 

There is no claim made on the part of the assured that the in- 
surer had any knowledge as to the place to which the buggy was 
to be removed for storage, and no knowledge that it in fact had 
been.removed. All that can be claimed by any fair construction of 
the evidence is, that while the assured said to the insurer that she 
intended to remove her property, and was informed that consent of 
the company must be entered on the policy to keep the insurance in 
force, the company was not informed of the time of removal, or the 
place to which the buggy had been removed; and had no opportu- 
nity to either advance rates, cancel the policy, or assent to the con- 
tinuance of the risk upon the terms of the policy. 

The description of the place where personal property is insured, 
is a warranty that it is then in that place, and that it will remain 
there. This rule is based on sound reason, and is consistent with 
the rule which controls in the construction of all other contracts; 
and no reason is apparent why a different rule should be applied 
to the construction of policies of insurance. 

At the time of making the contract by the issuing of the policy 
by the insurer, and its acceptance by the assured, the location or 
situation of the property is considered by the insurer in fixing the 
rate of insurance; and it is for the risk assumed by the insurer in 
that place that the assured pays. To hold that when the insurer 
has assumed the risk of loss by fire in a locality with which it is 
familiar, for a certain consideration, that the assured may, at his 
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option, place the property in another place where the hazard may 
be doubled or trebled, without the assent of the insurer, or an 
opportunity to protect itself by increasing the rate, or canceling 
the policy, would be to permit the assured to impose upon an insur- 
ance company, without its assent, burdens for which it received no 
consideration, and which could be done under no other class of 
contracts. 

The insured should not be held for a loss unless it is fairly within 
the terms of the policy, and in determining what is within the terms 
of a policy, the character of the goods insured must be considered; 
for if it is of such articles as are not required to be removed from 
the place designated in the policy, in their ordinary and proper use, 
no recovery can be had if burned while not in the designated place 
of storage, as such removal would not reasonably have been con- 
templated by the parties at the time of making the contract. But 
if a horse, buggy, or other article be insured, which in its ordinary 
and proper use would be taken from the designated place of storage, 
such removal would necessarily have been taken into account by the 
insurer and assured when the risk was taken, and for a loss which 
should occur while temporarily absent from the place of storage, 
while in use, the company would be held. 

These conclusions are supported as well by the light of carefully 
considered cases, from which we cite Bryce vs. Lorillard Ins. Co., 55 
N. Y., 240, where goods insured were described as being in section 
“C” in astore, while in fact they were, at the time they were in- 
sured, and at the time of loss, in a different section, and it was held 
that there was a breach of warranty. Folger, J.,in his opinion, 
says: “ Whatever is expressed, whether with perspicuity or obscur- 
ity, that is what is warranted.” 

In McCluer vs. Girard Ins. Co., 43 Iowa, 349, the court say: 
“Where there was insurance on a phaeton contained in a frame barn, 
the designation of the place was a warranty that it should be kept 
in the barn, except when temporarily absent for use.” 

We think it clear that under the facts in this case no recovery can 
be had for the loss, as it was not “temporarily absent for use.” The 
verdict was not supported by the evidence, and for refusal to set 
the verdict aside the judgment of the court of common pleas is re- 
versed and cause remanded. 
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ASSIGNMENT OF MORTGAGE IN CASE OF MORTGAGEE 
INSURANCE. 


Chancery Court of New Jersey. 


BOUNDBROOK MUT. FIRE INS. ASS’N. 
v8. 


EMILY A. NELSON Et At.* 


A vendor held a policy of insurance on the dwelling-house standing on the 
premises sold. She took a mortgage for a part of the purchase money 
which was in excess of the amount due on the policy. She did not assign 
the policy at the time of the conveyance nor until after the house was 
burned; the company tendered the amount due on the mortgage, and 
demanded an assignment of it, which was refused. Held, That the com- 
pany was entitled to the mortgage. Held, also, that in order to carry costs, 
it was not necessary that the company should tender the whole amount of 
the unpaid purchase money. 


On bill, answer, and proofs. 


Messrs. Gaston and Bereen, fur Complainant. 
Mr. R. V. Linpasgry and J. D. Baring, for Defendanis. 


Birp, V. C. 
Mrs. N. was the owner of a tract of land. The dwelling-house 
thereon was insured in the complainant’s company for twelve hun- 
dred dollars. December 17, 1884, she sold and conveyed the 
premises to her sons George and Albert, by deed with full covenants 
of warranty. Atthe same time the sons executed to her a purchase- 
money mortgage for $1,500, being one-half of the consideration 
money. The deed was placed in the clerk’s office for record imme- 





* Decision rendered, September, 1886. 
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diately after its execution and delivery. The mortgage was executed 
by Albert and wife and by George, but not by George’s wife, she 
not being present. There is some dispute as to the precise disposi- 
tion of the mortgage after it was so executed; the defendants claim- 
ing that it was delivered to Albert to be retained by him until 
George’s wife could be produced to join in the execution of the 
mortgage and until George could raise a small portion of the con- 
sideration money to be paid by him. I do not think there is any 
room for doubt on this branch of the case, without hesitation I 
find that the mortgage was delivered to Mrs. N. In her proof of 
loss she swears that she took such mortgage as part of the consid- 
eration. Having been delivered to her the transaction was com- 
plete. She being the mortgagee, she could not hold it in escrow. 
The mortgage having been given for a part of the purchase money 
it was not essentia! that the wife of the mortgagor should join in its 
execution. . 

An effort was made to sustain this branch of the defense by 
showing that the consideration money was not all paid by the one 
son or the other and that the parties intended to suspend its com- 
pletion until such payment could be made. But the conduct of the 
parties, their relations to each other at the time and before the 
delivery of the deed very satisfactorily proves that what they did 
was complete in itself, and that, for what remained to be done there 
was the same implicit confidence that it would be done as had been 
exhibited before between them. For example, the mother was 
indebted to the one for about $750, and the other about $250, with- 
out security to either. These claims were canceled or intended to 
be at the time of the transaction. The testimony is that Albert 
gave up his note at the time. George says that the exact amount 
due him from his mother was $239, and that she was to give him a 
note for it, but never did. He says that was to go as part payment 
on the farm, and the balance he was to pay kis mother. I repeat 
that to my mind it seems clear that in the law the transaction was 
complete between the parties. 

The deed and mortgage were delivered on the 17th of December, 
1884, the house was burned on the twenty-fifth of that same month. 
At that time Mrs. N. held both the mortgage and the policy of 
insurance. The complainants admit that she had an insurable inter- 
est in the premises to the extent of the unpaid purchase money and 
from the time of proof of loss have been willing to pay her the 
amount of the policy. 
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The complainant tendered to her the amount of money due upon 
the policy and demanded of her an assignment of her interest in the 
mortgage to that extent, but she refused to make such an assign- 
ment. Upon such refusal, the company tendered to her the amount 
due upon the policy with such additional amount as represented the 
balance due upon the mortgage and demanded an assignment of ber 
interest in the bond and mortgage, which Mrs. N. also refused. 

Was Mrs. N. justified in this refusal? in other words had the com- 
pany a right, upon payment of the amount due according to the 
proof of loss upon the policy and the additional amount between 
that sum and the amount due upon the mortgage, to stand in her 
place. Independent of the rights of others there seems to be no 
doubt of their right to subrogation. 

Sussex Co. Mutual Fire Ins. Co. vs. Woodruff, 2 Dutch., 541; 
Springfield Ins. Co. vs. Allen, 43 N. Y., 389; 17 N. Y., 428; 16 
Ward., 385; 13 Wal., U. S., 367; 70 N. J., 19. 

But it is said in this case that the rights of the sons in equity pre- 
vent the application of the doctrine of subrogation. The claim is 
that the sons have the right to stand in the place of the mother and 
not the company; and that although they did not have the policy 
assigned and transferred to themselves and have such assignment 
approved, they intended to do so. The testimony leads me to the 
conclusion that so far as there was any intention on the part of the 
sons to have the policy transferred to them and then retransferred to 
their mother as collateral security, it was but a faint or uncertain 
intention. If there was any intention whatever, it was not so fol- 
lowed up or prosecuted as to justify the court in aiding the defend- 
ants, George and Albert. It may well be said that it is the duty of 
the court to aid those who otherwise suffer when an accident inter- 
venes and prevents them from the accomplishment of an object 
which they are honestly in the pursuit of diligently. But with hon- 
est intentions there must be diligence; otherwise the court will 
frequently aid in the commission of the greatest injustice; other- 
wise, it will only be necessary, in such cases, for parties to say, “ we 
will complete or execute the transfers by and by or at some other 
time,” and be perfectly safe, because under the protection of the 
court. The doctrine contended for is salutary, but the company 
against whom it is sought to be applied is certainly entitled to 
protection from laches. 

In this case there were no steps taken by the sons, until after the 
house was burned, to have the policy transferred and such transfer 
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approved. One of the by-laws of the company is that “no transfer 
of any policy of insurance of the said company shall be valid until 
approved by an insurance committee, and certified by the secretary 
on the policy; in all cases of transfer new notes shall be given.” 
These requirements were in no sense complied with and not a single 
step taken to show an honest and bona fide intention to comply with 
them. When the deed and mortgage were executed and delivered, 
the parties were, with their counsel, at the county seat of the county 
in which the complainant’s company is established and has always had 
its offices. It seems to me that while it is competent for the court 
to listen to the sworn statements of parties in such cases, that it was 
their intention to do this or that, unless such intention is manifested 
and supported by some act done, with all due diligence, the chances 
that the court will do injustice will greatly preponderate, if it be 
governed by such declarations. Hence I conclude that this defense, 
in behalf of the sons, also fails. 

My attention was called to the doctrine of subrogation as laid 
down in Wood on Fire Insurance. After a careful examination of 
Wood’s exposition of the law and of the cases on which he rests his 
conclusions, I find myself unable to place these parties within either 
the one or the other. 

Again it was urged that the complainant. in case it was otherwise 
entitled to recover, was not entitled to costs as against Mrs. N., for 
the reason that it did not tender to her the whole amount due to 
her. The claim is that the amount of the mortgage and also the 
difference between $239.00 and the interest thereon for a short time, 
and $750 (being the whole balance of the purchase money unpaid 
and unsecured) should have been tendered. 

As I understand the evidence, Mrs. N. made her claim for the 
benefit of the insurance because she held the mortgage, and not 
because of any vendor’s lien. 

Making her claim on this ground, she could not expect the com- 
pany to treat or deal with her on any other ground. She might 
perhaps refuse to accept only a portion of her security. But it is 
certainly different when we consider her rights under the law 
respecting vendor’s lien, when applied to this case. Not that there 
would be any difference between the rights of a mortgagee and a 
vendor (which I am not discussing); but in this case Mrs. N. has 
herself done an act which I think prevents her from insisting that 
she shall not pay costs. That act was the taking of mortgage for 
a portion of the unpaid purchase money, which in this case was in 
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excess of the amount due on the policy. In so doing she had 
divided her lien or claim. She is now no worse off in any sense 
than she then was. If it was her intention to retain her lien as 
vendor, she still has it, notwithstanding the court may order the 
assignment of the mortgage to the complainant. 

I think the complainant is entitled to a decree with costs as against 
all of the defendants. 
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VACANCY NOT EXCUSED BY DILIGENCE. 
Appellate Court, Fourth District, Illinois. 


NIAGARA FIRE INS. CO. 
vs. 


FRANK DRDA.* 


Where a poliey of insurance contained the condition that if the building 
should be or become vacant or unoccupied for the purpose indicated, as a 
dwelling-house, the policy should become void unless consent was given 
by the underwriters, it was error for the court to make the liability de- 
pendent upon the diligence of the assured to keep the building occupied. 
Such qualification was not contained in the policy. 


Action upon a policy of insurance issued by appellant to appellee, ~ 
insuring his dwelling-house, then in the possession of one Ritynger 
as tenant. The policy contained the condition that “ifthe building 
therein described became vacant and unoccupied for the purposes 
indicated in the contract, the policy should become void, unless 
consent of the company is indorsed in writing by the company.” 
The house was totally destroyed by fire, and upon the trial below 
to recover for such loss, the only question made was, whether at the 
time of the fire the building was vacant and unoccupied within the 
meaning of this condition in the policy. A few days before the fire 
the appellee served a written notice upon his tenant to vacate the 
house and surrender the possession to him. The evidence on the 
part of the appellant tends to show that Ritynger moved out of the 
house some two days before the fire occurred, while that of the ap- 
pellee tends to prove that he was at the house on the evening of 
the night that the house burned, and that the appellee had made 
arrangements for another tenant to move in after the former one 
had moved out. Under the issue presented and the evidence bear- 





* Opinion filed, June 12, 1886.—From 19 Bradwell R. 
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ing thereon, the appellant asked the court to give to the jury three 
instructions, the first only of which it is necessary to notice, as the 
modification of that one by the court presents the point made and 
argued. It was as follows: “The court instructs the jury, that if 
they believe from the evidence that the policy of the insurance upon 
which suit is brought in this case, contains a condition that if the 
building described therein should become vacant or unoccupied for 
the purpose indicated in said policy, unless consent in writing was 
indorsed by the company thereon, that then the said policy should 
become void, and if the jury further believe from the evidence that 
the building insured under said policy was destroyed by fire, and at 
the time of such destruction was vacant and unoccupied, without 
the consent of the company in writing indorsed on said policy, then 
the said policy was void, and the plaintiff is not entitled to recover.” 
The court modified said instruction by adding thereto, after the 
words “ vacant and unoccupied,” the following : “ by the negligence 
or fault of plaintiff or his agents or servants,” and so qualified gave 
it to the jury. The jury returned a verdict for the plaintiff, upon 
which the court rendered the judgment, and the defendant appealed, 


Messrs. Krome & Haptey, For Appellant. 
Messrs. Burroucus & Warnock, for Appellee. : 
Pirussury, P. J. 

The condition in the policy that if the building should be or be- 
come vacant or unoccupied for the purpose indicated, as a dwelling- 
house, the policy should become void unless the underwriters indorse 
their consent upon the contract, seems absolute, not in any way or 
manner dependent upon the diligence of the assured to keep the 
building occupied. It is a stipulation that the parties had a right 
to make, and no improper means being employed to induce the ap- 
pellee to enter into it, the courts should enforce it as made and 
should attach no qualifications thereto not contemplated by the par- 
ties. The underwriter did not desire to carry the risk except when 
the building was occupied as a dwelling-house, and stipulated to 
that effect, which was agreed to by appellee. While it was vacant 
and unoccupied the risk was that of the appellee, unless he should 
obtain the consent cf the company in writing, and if he could not 
do so he could obtain insurance upon it as vacant property. With- 
out notifying the company and obtaining its consent to carry the 
risk, he cannot claim exemption from the effect of the condition be- 
cause he had used reasonable efforts to rent it to other tenants. 
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The binding effect of this condition did not depend upon the fact 
that he had used his best endeavors to keep the building occupied, 
but whether he had kept it occupied. Nothing is shown from which 
it can be inferred that it was impossible for him to comply with the 
condition or get the consent of the company in case his tenant re- 
moved. Under the ruling of the court the plaintiff would be bound 
to recover even if the building was in fact vacant and unoccupied, 
provided the appellee was not guilty of negligence in permitting it 
to so become and remain, whether it is so continued for one day, a 
month, or year. With the hardship that the condition may impose 
upon appellee in this case we have nothing to do; and although we 
may doubt the wisdom or propriety of parties paying their money 
for indemnity under such strict conditions, yet as a court we have no 
right or power to add to or take from their contract any conditions 
or qualifications they have seen proper voluntarily to omit or insert. 
The construction of the policy is for the court, and the question of 
fact presented by this record is whether the building was vacant and 
unoccupied for the purpose named in the contract at the time it 
was burned, and we do not desire to express any opinion upon the 
weight of the evidence at this time, as for the reason stated, the case 
must be again tried at the circuit. As bearing upon the question 
discussed, we refer to the Hartford Ins. Co. vs. Webster, 69 IIl., 392; 
Cook vs. Continental Ins. Co., 70 Mo., 610; McClure vs. Watertown 
Ins. Co., 90 Penn. St., 277, and the recent case of Farmers’ Ins. Co. 
vs. Wells, decided by the Supreme Court of Ohio, January 20, 1885, 
and not yet reported. The error urged, that the court refused to 
allow the appellant to prove the statements of the son of appellee as 
to the time the house was unoccupied, we consider not well taken, 
as it does not appear that he sustained that relation to the plaintiff 
which would render his admissions competent. The proofs of loss, 
which were never shown to the appellant, containing a statement of 
when the tenant left the premises, and signed by the plaintiff and 
delivered to the appellant upon the trial and offered in evidence, we 
think should be allowed to go to the jury. It is true the statement 
was never delivered to the appellant, but as it was designed to be 
delivered, and contained an admission of the plaintiff as to a mate- 
rial fact in the case, the jury should have been permitted to consider 
it in connection with the other evidence in the case. 

For the error indicated the judgment will be reversed and the 
cause remanded. 

Judgment reversed. 
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MISREPRESENTATION AS TO USE OF BUILDING. 


Supreme Court, Marion County, Indiana. 


DORAS J. BAKER. 
v8. 


GERMAN FJRE INSURANCE COMPANY OF PITTSBURGH.* 


A building used in part for a saloon, a resort for prostitutes and where no 
rooms were set apart for lodgers, is not a hotel. 


Statement. 


This action was brought by plaintiff against the defendant on a 
policy of fire insurance to recover for a loss. The complaint alleges 
that defendant contracted to insure plaintiffs property against loss 
by fire, described as a two-story, frame, shingled-roofed building 
and all attachments thereto, with brick basement, occupied as a 
hotel with bar and billiard-room attached, situated in Mount 
Jackson, a suburb of the city of Indianapolis. 

On the 24th day of August, 1884, the said building and property 
so covered by said insurance, was totally destroyed by fire. Notice 
of loss was given four days thereafter, and proofs of loss filed on 
the 12th day of December following. Plaintiff further alleged due 
performance of all the conditions of the contract, and complained of 
the failure and refusal of defendant to pay the loss. 

The defendant answered, alleging that the policy was issued to 
plaintiff at his special request, and with full reliance upon the truth 
of the representations at the time made. That the property was 
represented to be used for legitimate hotel and lodging purposes, 
and that the risk was first-class in every respect. Further, that the 


* Decided Juné 12, 1886, 
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agent made diligent inquiry of plaintiffin regard to certain reports 
about disreputable dances and gatherings which were frequently 
held at Mount Jackson, where said property was situated, and that 
plaintiff denied that this was the place referred to in said newspaper 
article, and— 

As a further breach of the warranty said property was not used 
as a hotel, but was used and occupied by one William Zelking, as 
a saloon, for the purpose of the sale of liquor, etc., and that said 
property was the place referred to in said newspaper reports as the 
place of holding said disreputable dances and gatherings which 
were known and concealed from defendant. 

It was in evidence upon the trial that other insurance companies 
previously carrying risks upon the property immediately after read- 
ing certain newspaper reports of said gatherings investigated the 
same, and thereupon canceled their policies and communicated to 
plaintiff their reasons for doing so. 

The jury returned a special finding, answering a number of in- 
terrogatories to the effect that a saloon was carried on in the build- 
ing; that it contained billiard and wine rooms; that a gun club 
occupied one room; that no rooms were specially set apart for lodg- 
ing, and that it was a resort for prostitutes and disreputable and 
lewd men. 

The verdict was for the defendant, and judgment was entered 
thereon. 
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EVIDENCE OF FRAUD ON OVERVALUATION. 





Cincinnati, O., Superior Court.—General Term. 





HOWARD FERRIS, AssiGNEE or G. A. W. PAVER, 
vs. 


KENTON INS. CO.* 


A finding of damages trifling in comparison with the amount claimed is in the 
absence of explanation a proof of fraud. 


Reserved from special term on motion for new trial. 


Cowan & Ferris, for Plaintiff. 
Wituiams & Wamsaveu, and Ciement Bares, for Defendants. 


Force, J. 

The action is to recover upon a policy of fire insurance for $1,000, 
upon a stock of goods ina store. The fifth defense is upon a con- 
dition in the policy that any fraud or attempt to defraud will for- 
feit any right to recovery. 

The jury found for the plaintiff and found the loss to be $600. 
Paver, in his affidavit of loss for preliminary proof, stated the loss 
to be $1,528.36. It has been held that when the jury finds for the 
plaintiff, and finds the loss to be less than one-half the amount sworn 
to in the preliminary proof, such finding is proof of fraud, and the 
verdict must be set aside: Levy vs. Baillie, 7 Bing., 349; Wall vs. 
Howard Ins. Co., 51 Maine, 32; Sleeper vs. New Hampshire Ins. 
Co., 56 N. H., 401. We suppose the rule to be, that in the absence 
of satisfactory explanation in the evidence, such finding is proof of 
fraud. 

In this case no explanation was attempted. On the contrary, it 





* Decision rendered, June, 1886. 
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appears that the affidavit of loss in the preliminary proof was com- 
piled from Paver’s bills of purchase, containing the same items in 
the same consecutive order. But in the affidavit a large proportion 
of the items are overstated, some in quantity, some in value. As the 
evidence stands, it appears to be a case of deliberate and willful over- 
statement. 

The verdict is set aside and the case remanded for new trial. 








